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OPINION FILED DECEMBER 29, 2003

Hearing conducted before ADMINISTRATIVE LAW JUDGE, MARK
CHURCHWELL at Little Rock, Pulaski County, Arkansas.

The claimant was represented by MR. JEFF MOBLEY, Attorney at
Law, Russellville, Arkansas.

The respondents were represented by MS. WENDY SCHOLTENS
WOOD, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

September 30, 2003 in Little Rock, Arkansas.  A prehearing

order was entered in this case on August 21, 2003.  A copy

of this prehearing order set out the stipulations offered by

the parties and outlined the issues to be litigated and

resolved at the present time.  A copy of this prehearing

order was made Commission’s Exhibit No. 1 to the hearing.  
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The following stipulations were submitted by the

parties and are hereby accepted:

1. The employer-employee-carrier relationship existed

on June 8, 2001, the date of the injury at issue

in this claim.

2. The claimant earned sufficient wages to be

entitled to compensation rates of $410/$308, the

maximum rates.

In a second Prehearing Order filed on September 18,

2003, the following admissions were made by the respondents

and are also hereby accepted:

3. The claimant’s truck was repaired in Little Rock

on eight occasions between April of 2000 and

January of 2001.

4. The claimant was paid, and the claimant was

performing employment services, on any occasion

that the claimant drove his truck to Little Rock

for repairs.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

1. The parties agreed during the course of the

hearing that the only issue at present is whether
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or not the claimant was performing employment

services at the time the injury occurred, and all

other issues are reserved.[T. 9]

The record consist of (1) the transcript of the

September 30, 2003 hearing with exhibits contained therein

(as discussed below), which consist of two volumes, (2) the

exhibits made part of the record by the Administrative Law

Judge on October 14, 2003, and (3) the Post Hearing Order

that I filed on October 14, 2003, which is incorporated into

the record by reference. 

DISCUSSION

1.  Admissibility of Respondents’ Exhibit No. 6:  AFLAC
Accident and Disability Claim Form.

The claimant objected to the admissibility of

respondents’ Exhibit No. 6 on the grounds that the exhibit

was provided untimely.[T. 68]  This document was apparently

offered as rebuttal evidence to the claimant’s testimony

regarding the issue as to whether or not the claimant was

going home or going to take his truck in for repairs at the

time the accident occurred.  I note that the respondents

later put into the record (without objection) respondents’

Exhibit No. 9, which contains this exact same information

and additional information.[T. 146]  Since respondents’
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Exhibit No. 9 was accepted into the record without

objection, the admissibility to respondents’ Exhibit No. 6

would appear to be moot.  However, to the extent still

relevant, I note that the portion of Exhibit No. 6 at issue

for rebuttal was in the claimant’s own handwriting, and the

claimant was present as a witness to testify regarding what

he wrote.   Respondents’ Exhibit No. 6 is admitted into the

record as rebuttal evidence even though it was not provided

to the claimant as a potential hearing exhibit in the time

frame specified in the original prehearing order.  Accord

Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61 S.W.3d 856

(2001).

2.  Admissibility of Claimant’s Exhibit No. 5 - “Federal
Motor Carrier Safety Regulations Pocketbook - -PART 395-
HOURS of Service of Drivers”

I note that initially the claimant intended to proffer

an entire book of regulations.[T. 18]  The respondents’

attorney asserted that the claimant’s attorney is entitled

to ask witnesses to refer to the book, and ask what their

knowledge is about it, but argued that the claimant was not

entitled to offer the book into evidence as an exhibit.[T.

19]  Ultimately, the claimant’s attorney proffered only that

portion of a copy of the book contained in claimant’s

Exhibit No. 5.  The respondents’ attorney indicated that she
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is not sure whether this was the most recent version of the

book of regulations.[T. 19]

Absent any objection to the timeliness of the proffer,

and in light to Mr. Mobley’s indication that the booklet was

offered to show that the claimant is entitled to be paid for

his trips, I find that claimant’s Exhibit No. 5 should be

admitted into the record.  Nevertheless, I also feel

compelled to point out that, after reading claimant’s

Exhibit No. 5, I do not detect that the document establishes

the fact for which it was offered by Mr. Mobley into

evidence.[T. 18]

3.  Was the claimant performing employment services when the
accident occurred on June 8, 2001?

The Arkansas Court of Appeals has recently summarized

the law on “employment services” as follows:

Employment services are performed when the
employee does something that is generally required
by his or her employer.  Collins v. Excel Spec.
Prod., 347 Ark. 811, 69 S.W.3d 14 (2002); Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1
(2000).  We use the same test to determine whether
an employee was performing “employment services”
as we do when determining whether an employee was
acting within “the course of employment.” 
Collins, supra; Pifer, supra.  The test is whether
the injury occurred “within the time and space
boundaries of employment, when the employee [was]
carrying out the employer’s purpose or advancing
the employer’s interest directly or indirectly.”
Collins, supra at 817, 69 S.W.3d at 18; Pifer,
supra.
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Daniels v. Arkansas Waffles, Inc.,     Ark. App.    ,    

S.W.3d     (September 17, 2003).

In the present case, after hearing the live testimony

and observing the demeanor of the witnesses who testified

(i.e. all witnesses other than Ms. Carllee), for the most

part I find rather unpersuasive the live hearing testimony

of Arthur Lewis, Debra Lewis, Chuck Pipes, Les Weaver, and

Tommy Hickey on the specific issue of the purpose of Mr.

Lewis’ trip from Russellville to Little Rock at

approximately 2:00 p.m. on June 8, 2001.  Moreover, I note

that the hearing testimony of these witnesses conflicts

greatly over the occurrence of incidents which occurred

after the accident at issue, which frankly seem to me to

have little legal bearing on the precise legal issue in this

case other than in establishing the credibility or non-

credibility of the testimony of the witnesses.  

Based on the evidence discussed below, which I find to

be the most credible documentary evidence and testimony in

the record, I find that a preponderance of the credible

evidence establishes that the claimant traveled in his truck

from Russellville to North Little Rock for the dual purposes

of having the tractor repaired and for taking time off from
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work.  I reach this result primarily based on the credible

testimony of Mr. Roy Osborne who testified that he was the

dispatcher on June 8, 2001, that he had prepared to dispatch

the claimant at approximately 2:00 p.m. that day, but that

the claimant came to him at approximately 1:30 p.m. and

indicated that he was not sure if he could take the dispatch

because he needed a couple of days off and he needed to take

his truck to the shop in Little Rock.[T. 154, 155, 156, 158,

160]  Mr. Osborne indicated that the claimant told him that

he needed to get the truck worked on as per Mr. Weaver’s

authority, and Mr. Osborne also testified that Mr. Osborne

was the company official that an employee would normally go

through in order to take two or three days off.[T. 158, 161] 

My conclusion that the claimant was engaged in a dual

purpose trip is also supported by the deposition testimony

of Ms. Brenda Carllee, who recalled through her

conversations with Mr. Pipes and Mr. Lewis, that Mr. Lewis’

truck needed some repair and that he was returning home to

take some time off and to have the truck repaired.  Ms.

Carllee recalled that the claimant initially indicated that

he was going home first, and was not going to take the truck

in for repairs until a different day.

[R. Ex. 3 P.11]
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My conclusion is also based on the repair records from

MHC Kenworth in Little Rock.  These records indicate that

the claimant’s truck was in fact serviced on June 9, 2001,

the day after the accident for three complaints.  When I

questioned Mr. Weaver as to whether or not these repairs

were likely caused by the accident on June 8, 2001, he left

me with the impression that he felt this was a distinct

possibility.[T. 187-191]  However, having had an opportunity

to extensively review the repair records for June 9, 2001, I

note that, contrary to Mr. Weaver’s suggestion that the

problems serviced on June 9, 2001 were accident related,

$2,152.298 of the $2,204.89 worth of repairs performed on

June 15, 2001 were all covered under warranty.[See. Ex. 4

P.1,17,18]  The fact that MHC Kenworth billed almost the

entire $2200 in repairs on June 9, 2001 as warranty work, in

my opinion, is certainly more consistent with the claimant’s

contention that the truck needed repair prior to the

accident on June 8, 2001 than with Mr. Weaver’s suggestion

that the tractor’s engine did not need repair prior to the

accident of June 8, 2001, and had instead passed inspection

at the Transco facility which would have identified the need

for repair prior to the accident.[T. 187-189; R. Ex. 10]
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Finally, as I interpret Mr. Osborne’s testimony, had

the claimant simply wished for a couple of days off from

work, Mr. Osborne would have been willing to dispatch the

claimant in a manner to give him a couple of days off in

Little Rock.[T. 153] Further, all relevant witnesses seem to

agree that a driver had to have Mr. Weaver’s consent to have

any work done on a truck.[See generally T. 96] Under these

circumstances, I find the claimant’s testimony more credible

than Mr. Weaver’s testimony as to whether or not the

claimant followed the company’s standard procedure for

obtaining approval before taking the truck to MHC Kenworth

for repairs.

In summary, for the reasons discussed above, I find

that a preponderance of the credible evidence establishes

that when the claimant left Russellville on June 8, 2001 he

did so with a dual purpose of taking his tractor in for

repairs and for spending a couple of days at home.  There

appears to be no dispute that Interstate 40 would be the

most direct path from Russellville to both the claimant’s

home in North Little Rock, and to the trailer yard in North

Little Rock, where the claimant would need to drop off the

empty trailer prior to taking the tractor to MHC Kenworth

for repairs.  I am persuaded by a preponderance of the
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conflicting testimony, after considering the surrounding

circumstances, that the claimant followed his standard

procedure with Mr. Weaver (whatever the procedure was) and

obtained prior approval from Mr. Weaver before he informed

Mr. Osborne on June 8, 2001 that he was taking the truck to

Little Rock for repairs when he spoke to Mr. Osborne on the

afternoon of June 8, 2001.[T. 158]

The Arkansas courts have long recognized that a trip

which serves both a business purpose and a personal purpose

is within the course and scope of employment if the trip

involves the performance of a service for the employer which

would have caused the trip to be undertaken by someone else

if the service had not coincided with the personal journey. 

See generally Lytle v. Arkansas Trucking Servs., 54 Ark.

App. 73, 923 S.W.2d 292 (1996).  In the present case,

because the claimant was engaged in a dual purpose trip at

the time the accident occurred, and because the claimant was

on the most direct route which would have taken him either

to the Kroger near his house, or to the trailer yard where

he would need to drop the trailer prior to taking the truck

to MHC Kenworth, I find that the claimant was performing

employment services at the time the accident occurred on

Interstate 40 on June 8, 2001.  Accord Ray v. Layne Smith



11

Trucking, 68 Ark. 115, 4 S.W.3d 506 (1996)[Long-haul trucker

performing employment services while preparing his truck for

a cross-country drive on his day off]; Sicking v. Sterling

Trucks of Arkansas, Full Workers’ Compensation Commission,

Opinion filed May 9, 2002(F005509); Sowell v. Department of

Human Services, Full Workers’ Compensation Commission,

Opinion filed November 12, 1998(E705767).                  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2. The employer-employee-carrier relationship existed

on June 8, 2001, the date of the injury at issue in this

claim.

3. The claimant earned sufficient wages to be

entitled to compensation rates of $410/$308, the maximum

rates.

4. The respondents’ Exhibit No. 6 proffered at the

hearing is accepted into the record.

     5.   The claimant’s Exhibit No. 5 proffered at the

hearing is accepted into the record.

6. The claimant has proven by a preponderance of the

evidence that his trip from Russellville to North Little

Rock on June 8, 2001 was for the dual purposes of spending a
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couple of days at home, and of dropping the trailer off at

the North Little Rock yard and taking the tractor to MHC

Kenworth in Little Rock for repairs.

7.   The claimant has established by a preponderance of

the evidence that he was on the most direct route to both

his home in North Little Rock, and the trailer yard in North

Little Rock at the time the accident occurred on Interstate

40 while the claimant was traveling east from Russellville

to North Little Rock.

8.   The preponderance of the evidence establishes that

the claimant was performing employment services while

engaged in travel from Russellville to North Little Rock

when the accident occurred on June 8, 2001.

9.   For the forgoing reasons, the preponderance of the

evidence establishes that the claimant sustained a

compensable injury on June 8, 2001.

10. The respondents have controverted this claim in

its entirety.

AWARD

The respondents are directed to pay benefits in

accordance with the findings of fact set forth herein.  

The claimant’s attorney is entitled to the maximum

statutory attorney’s fees on benefits payable for this
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injury, one-half of which is to be paid by the claimant and

one-half to be paid by the respondents in accordance with

Ark. Code Ann. § 11-9-715; and Death & Permanent Total

Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002). 

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


