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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F301349 

DONNA M. KELLEY, EMPLOYEE CLAIMANT

TWIN LAKES NURSING & REHAB
CENTER, EMPLOYER RESPONDENT

PACIFIC EMPLOYERS INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED OCTOBER 23, 2003

The hearing was conducted on September 17, 2003, before ADMINISTRATIVE LAW
JUDGE DON N. CURDIE, at Mountain Home, Baxter County, Arkansas.

The claimant was represented by Frederick Spencer, Attorney at Law, Mountain Home,
Arkansas.

The respondent was represented by William C. Frye, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on September 17, 2003, in Mountain Home, 

Arkansas.  It was stipulated as follows:

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage is $300.00.

3.  The respondent has controverted all benefits.

The issues to be litigated at the hearing were as follows:

1.  Did claimant sustain a compensable left lower extremity injury (left

knee) on March 1, 2001?
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2.  Is claimant entitled to temporary total disability from September 5,

2001, to October 15, 2001?

3.  Is claimant entitled to medical benefits?

4.  Is claimant entitled to an attorney’s fee?

The claimant testified at the hearing that she has sustained numerous

work related injuries to various parts of her body.  In 1998, she sprained her elbow,

reported the injury, and received benefits.  In February, 1999, the claimant sustained a

back strain, which was duly reported.  The claimant sustained another back injury on

September 4, 2000.  On January 14, 2001, the claimant complained of suffering a back

and knee injury at work.  She filled out the proper workers’ compensation reports on

that injury.  (T-13 & 17) It was determined later that she sustained a compensable back

injury.

The claimant was a certified nurse assistant with respondent/employer,

Twin Lakes Nursing & Rehabilitation Center.  She testified regarding her injury on

March 1, 2001:

“A.  Well, we was all getting everybody up for supper.  And one resident,
Tempest Neidelhouser (phonetically spelled), she needed to get out of her
recliner, put in the wheelchair to go to the restroom.  Well, as I lifted her
up, fixin’ to turn her to put in the wheelchair, my left ankle turned on its
side.  Then we both hit the floor.  She landed on top of me.

Q.  All right.  Now, immediately after that happened, did you think that you
were hurt?

A.  No, at the time I didn’t.

Q.  Tell me when you first knew that you were hurt.

A.  A few days later when my knee was really hurting.”
(T-6, 7)(Emphasis added.)
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The claimant testified that prior to March 1, 2001, she had already filed for

 social security disability, (T-22), and had reduced the number of hours she was

working. Claimant received social security disability for, according to the claimant, her

low back.

The claimant testified that she did not believe she was hurt when she

injured herself on March 1, 2001, and did not notify her supervisors immediately.  The

claimant testified that a few days later her knee began to bother her, and she told her

supervisors about it.  According to one of her treating physicians, Dr. Rolland Bailey,

the claimant did not report a knee injury until he saw her on June 11, 2001.

The claimant testified that when she saw Dr. Bailey on March 9, 2001, she

told him that she had hurt her left knee on March 1, 2001.  (T-16).  However, the

records from Dr. Bailey on March 9, 2001, indicated that the primary chief complaint of

the claimant is “back pain with complications.”  A straight leg raise test on the left at a

60 degree angle resulted in pain down the back of claimant’s left leg to her left knee. 

(Jx-1).  He apparently related the discomfort in the knee to the back problem. According

to the claimant, Dr. Bailey thought that the knee pain was related to her back injury. 

Regardless, from March , 2001, until June 2001, the claimant worked more hours with

respondent/employer.  (T-21).  The claimant testified that between March and June she

did not request to be seen by a doctor for treatment of her left knee.  The claimant

worked steadily until she resigned on February 14, 2002.  When claimant applied for

social security, on or about March, 2001, it was recommended to her that she reduce

her hours and work part-time.

The claimant admitted that the first time she told her supervisors about
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any knee injury was in June, 2001, two full months after the alleged injury.  (T-19, 22). 

The claimant admitted that she told her supervisor that the knee injury was NOT work

related.  (T-22).  

The claimant testified that she saw Dr. Charles Ledbetter on August 31,

2001,  telling Dr. Ledbetter about a work related injury to her knee on March 1, 2001. 

According to Dr. Ledbetter’s notes she told him that she began having pain in her left

knee in May, 2001.  (T-20).  The claimant testified that she told Dr. Ledbetter that she

had been experiencing pain, popping and clicking in her knee beginning the middle of

April, 2001.  Dr. Ledbetter released the claimant to return to work with no restrictions.

The claimant introduced copies of medical bills totaling $6,330.52 for her

knee treatment.

The claimant testified that on February 14, 2002, she quit work for

respondent/employer because her left knee and back continued to bother her.  She has

not worked since that date.  The claimant desires additional treatment for her knee

injury.  Neither Dr. Ledbetter nor Dr. Bailey have stated in any medical record made a

part of the record that the claimant is unable to work at this time.

The medical records in this case indicate that the claimant has had

previous work related injuries.  As stated earlier, she has suffered a number of back

injuries while working for respondent/employer.  The records reflect that she

complained of knee and back injuries on January 14, 2001.  She was placed on

sedentary and/or light duty work with a lifting restriction.  The claimant was placed on

regular duty just a short time before March 1, 2001.  (Rx-4).  The medical records

reflect that the claimant complained of back pain after her March 1, 2001, injury which
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radiated to her left knee.

In August 2001, the claimant complained of knee pain to the extent to

where her treating physician ordered an MRI of her left knee.  The MRI reflected a torn

meniscus.  In September, 2001, the claimant had arthroscopic surgery of her left knee,

which resulted in a repaired torn meniscus.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage is $300.00.

3.  The respondent has controverted all benefits

                      4.  The preponderance of the evidence reflects that the claimant did not

sustain a compensable left lower extremity injury on March 1, 2002..

DISCUSSION

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of A.C.A. § 11-9-102(4)(A)(i) (Repl. 2002) must be established:  

(1) proof by a preponderance of the evidence if an injury arising out of and
in the course of his employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in A.C.A.
§ 11-9-102(16), establishing the injury;

(4) proof by a preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by time and place of occurrence.
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If the claimant fails to establish by a preponderance of the evidence any

of the requirements for establishing the compensability of a claim, compensation must

be denied.

The preponderance of the evidence in this case reflects that the claimant

did not sustain a compensable left lower extremity (knee) injury on March 1, 2001. 

First, the claimant had sustained numerous work related injuries prior to March 1, 2001,

and was aware of the reporting requirements after sustaining a workers’ compensation

injury.  The claimant testified that she told Dr. Bailey on March 9, that she injured her

knee on March 1.  She had no explanation why that statement from her was not in the

doctor’s records.  Additionally, about this time, on a date prior to March 1, 2002,  the

claimant filed social security disability papers stating that she was entitled to social

security disability.  She stated that the reason that she filed for disability was due to her

back and shoulder injuries, and not  her knee.  Apparently, the claimant did not seek

medical treatment for her knee until June 11, 2001.  She told Dr. Bailey that her knee

was starting to pop and click. Of course, claimant’s theory is that she kept telling the

doctors about the March 1 knee injury, but they didn’t write it in the reports.

A prior hearing was held regarding whether the claimant sustained a

compensable back injury on January 14, 2001.  At that hearing, the claimant testified

that she twisted her back and felt pain in her knee on January 14, 2001.

The claimant testified that she began having knee pain shortly after her

March, 2001 injury, but never told her supervisors about it until June, 2001.

When claimant saw Dr. Ledbetter in August, 2001, she told him that she

began having pain in her left knee in May, 2001.  The claimant testified that she did not
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tell Dr. Ledbetter she began having pain in her knee in May, 2001, but told him it began

in the middle of April, 2001.  The claimant also testified that the pain in her left knee

began “a few days after” the March 1, 2001, injury.  (T-20).  

The claimant testified at the hearing that the reason “why I quit early is I

couldn’t take the pain much longer.”  (T-22).  However, Respondent’s Exhibit 2, page

20, indicates that the claimant gave her two week notice to quit so that “I can get my

disability.  Only way I can get it if I quit.  That is what the Judge told me.”

The claimant, once again, admitted that when she talked to one of her

supervisors in June, she told the supervisor that she did not think her knee injury was

work related.

The MRI of claimant’s left knee showed a torn meniscus.  She certainly

demonstrated objective findings of damage to her left knee.  However, it is the

claimant’s burden of proof that she sustained an injury which arose out of and in the

course of employment with respondent/employer.  Neither of the claimant’s treating

physicians rendered an opinion regarding the cause of her torn meniscus in the left

knee.  It would take conjecture and speculation to find that the claimant tore the

meniscus in the left knee on March 1, 2001.  She had complained of a prior knee injury

in conjunction with the January, 2001 back injury.  Unlike her previous work related

injuries, if claimant did sustain a specific incident identifiable by time and place of

occurrence left knee injury, she did not treat that injury like she treated her other work

related injuries.  That is, she did not report it, and certainly later said that she did NOT

injure her left knee in March, but in May, 2001.  Also, there was a period of time, even

after claimant stated her left knee began to bother her, that she increased her work
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duties and did not seek medical treatment for her left knee.

All of the above factors considered, the preponderance of the evidence

does not reflect that the claimant sustained a compensable left lower extremity (knee)

injury on March 1, 2001.  Her claimant is therefore denied and dismissed.  

IT IS SO ORDERED.

                                                    
DON N. CURDIE,
Administrative Law Judge

DC


