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The issue to be resolved in this case is whether the Arkansas

Workers’ Compensation Commission retains jurisdiction in this claim to render an

opinion relative to the claimant’s employment status on the day of his admitted

injury which was June 28, 1995.

The matter is submitted on briefs from the respective parties.

The claimant’s contention succinctly stated is as follows from the

claimant’s brief:

The statute of limitations in Arkansas for Workers’
Compensation claims is two (2) years.  A.C.A. §11-9-
702.  In this case, Scipio Johnson is not making a claim
for compensation or disability as contemplated by
A.C.A. §11-9-702.  In fact, he is not making any claim
for benefits under the Arkansas Workers’
Compensation laws at all.  Quite the contrary, he is
stating that the Workers’ Compensation Act does not
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apply to his injuries sustained in the grade crossing
accident of January 28, 1995.  In the decision giving
rise to this, the Arkansas Supreme Court clearly stated
in its opinion that it was granting leave to Scipio
Johnson to pursue the question of his employment
status to the Arkansas Workers’ Compensation
Commission which the Court stated had exclusive
jurisdiction to make this factual determination.

Respondent No. 1 contends that the statute of limitations applies in

this case.  Respondent No. 1 contends that since the claimant filed a motion in

1999, which was granted by the Commission, to dismiss his claim for additional

benefits, and since no claim was then filed seeking any relief until 2003, that any

claim by the claimant is barred by the statute of limitations, and that the Arkansas

Workers’ Compensation Commission has no further jurisdiction in this claim.

Respondent No. 2 joins respondent No. 1 in asserting that the claim

is barred by the statute of limitations.  In the alternative, respondent No. 2 further

argues that the claim would be barred by the election of remedies doctrine.

STATEMENT OF THE CASE

This case is currently before the Arkansas Workers’ Compensation

Commission on order of remand from the Supreme Court of Arkansas in the case

of Scipio Johnson and Bessie Johnson v. Union Pacific Railroad; Bonds Fertilizer,

Inc.; and Bonds Brothers, Inc., ___ Ark. ___ (April 17, 2003).  In that civil case, the

trial court granted summary judgment to Bonds Fertilizer finding that Bonds Fertilizer

was the claimant’s employer at the time of the accident on June 28, 1995, and that

because Johnson had received workers’ compensation benefits from Bonds

Fertilizer, his exclusive remedy was against Bonds Fertilizer under the Arkansas

Workers’ Compensation Act.

The Supreme Court reversed the trial court on that finding and

remanded the matter to the trial court, “with leave for Johnson to pursue a

determination before the Commission.”  The Supreme Court’s remand is for the
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Commission to determine the claimant’s employer on the date of his injury of June

28, 1995.

I quote from the Supreme Court’s language in the opinion of Johnson,

supra, merely to establish a brief chronology of events:

This case arises from an accident in which a train
collided with a truck near Tamo, Arkansas, on June 28,
1995.  Appellant Scipio Johnson was a passenger in
the truck and was seriously injured when he was thrown
from the vehicle upon impact.  He and his wife, Bessie
Johnson, filed suit in the Jefferson County Circuit Court
against Appellees Union Pacific Railroad, Bonds
Fertilizer, Inc., and Bonds Brothers, Inc., alleging
negligence and a loss of consortium.

Prior to the filing of the civil suit, the accident had been reported to the

Bonds who owned both Bonds Fertilizer and Bonds Brothers, Inc., and Bonds

Fertilizer referred the matter to their insurance carrier.  A First Report of Injury was

signed by Tammie Hester, the adjuster who handled the workers’ compensation

claim in this matter.  The date of that filing was June 30, 1995 and was received by

the Commission on July 5, 1995.

An AR-2, which was signed by Tammie Hester, was dated July 3,

1995 and received by the Commission on July 6, 1995.  It noted that the first

compensation check was paid to the claimant dated July 7, 1995.

The Arkansas Supreme Court in its decision of April 17, 2003, in this

matter, stated:

The insurance carrier approved the claim and paid
approximately $61,000 in medical and temporary total
disability benefits to or on behalf of Johnson.  Johnson
accepted these benefits for over nine months, from July
1995 to April 1996.  Subsequently, in February 1998,
Johnson made a claim for additional benefits, listing as
his employer:  “Bonds Fertilizer, Inc. or Bonds Brothers
Farms, Inc.”  That claim was later withdrawn by
Johnson, in favor of the civil suit.
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Specifically, on March 17, 1998, a letter from the claimant’s attorney

was sent to the Commission seeking additional benefits on the workers’

compensation claim.  A new AR-C form was dated February 11, 1998, signed by the

claimant and received by the Commission on March 19, 1998.

On April 29, 1999, there was a letter from Dorothy Jackson, the Clerk

of the Workers’ Compensation Commission to Tim Parker, the claimant’s attorney,

acknowledging a letter received from Parker dated April 23, 1999, asking that the

claim seeking additional benefits, which had been filed with the Commission on

March 19, 1998, be withdrawn.

In addition to the letter signed by Mr. Parker, dated April 23, 1999, an

affidavit was prepared for the signature of Ms. Jackson, Clerk of the Commission.

The last paragraph of that affidavit which was signed and notarized on October 28,

1999, stated:

In a letter dated April 29, 1999, I, Dorothy Jackson,
informed Mr. Parker that his letter of April 23, 1999, had
been received and that the claimant had now withdrawn
his claim.  A copy of that letter is attached hereto as
Exhibit “C” and is incorporated by reference as if set out
fully herein.

No additional benefits were sought until the Supreme Court entered

its opinion and order on April 17, 2003, in this matter.  The claimant states

specifically in his brief that he is not now seeking any indemnity benefits nor is he

seeking any additional medical benefits.  He is asking simply for this Commission

to determine his employer on June 28, 1995 and urges this Commission that his

employer was Bonds Brothers, Inc. as opposed to Bonds Fertilizer.

FINDING OF FACT

The statute of limitations has run on this claim and the Commission

has no further jurisdiction in this matter.
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DISCUSSION

Respondent No. 1 correctly asserts the application of the statute of

limitations in its brief and said in pertinent part:

The statute of limitations for Workers’ Compensation
claims is codified at Ark. Code Ann. §11-9-702.  The
request by Claimant for action on the part of the
Commission is either governed by Ark. Code Ann. §11-
9-702(a)(1) which requires claims to be filed within two
(2) years of the date of the original injury if no benefits
have been paid, or the more appropriate statute, Ark.
Code Ann. §11-9-702(b) in that the claimant did receive
benefits (whether rightly or wrongly paid) and the
statute requires the time for filing additional
compensation to be either two (2) years from the date
of injury or one (1) year from the date of the last
payment of compensation whichever is greater.

It is my finding that Ark. Code Ann. §11-9-702(b) is controlling, and

that more than two years have passed from the date of injury and more than one

year from the date of last payment of compensation.

In this case, the claimant asked that his claim for additional benefits

which was filed with the Commission on March 19, 1998, be withdrawn or

dismissed.  That request was acknowledged by a letter and a signed affidavit from

the Clerk of this Commission in October of 1999, pursuant to the request made by

the claimant’s attorney in April of 1999.  No further benefits were sought in this

matter until the Arkansas Supreme Court handed down its decision, cited supra, on

April 17, 2003.

As pointed out by respondent No. 1, the claimant seeks no additional

benefits at this time and states specifically in his brief that he seeks no additional

benefits.  The only thing the claimant seeks from this Commission is a

determination as to his proper employment status on the date of his injury of June

28, 1995.  Respondent No. 1 correctly points out in its brief that the claimant is

seeking an advisory opinion, and respondent No. 1 correctly points out that there
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is no provision in the Workers’ Compensation Act for the Commission to issue an

advisory opinion.  The Commission is without authority to exercise any additional

action in this matter since it has now lost jurisdiction of the case.

The claimant‘s request for a determination to be made relative to his

employment status on the date of his injury of June 28, 1995, is respectfully denied

and dismissed.

IT IS SO ORDERED.

________________________________
DAIL STILES
Administrative Law Judge


