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STATEMENT OF THE CASE

A hearing was held in the above styled claim on September 2, 2003, in Fort Smith,

Arkansas. A pre-hearing order was entered in this case on June 25, 2003.  This pre-

hearing order set out the stipulations offered by the parties and outlined the issues to be

litigated and resolved at the present time.  Immediately prior to the commencement of the

hearing, the parties announced that they could agree on the appropriate weekly

compensation rates and that these weekly rates were $344.00 for total disability benefits

and $258.00 for permanent partial disability benefits.    A copy of the pre-hearing order with

that amendment noted thereon, was made Commission’s  Exhibit No. l to the hearing. 

The following stipulations were offered by the parties and hereby accepted:

1. On June 18, 2002, the relationship of employee-employer-carrier existed

between the parties.

2. The appropriate weekly compensation rates are $344.00 for total disability

and $258.00 for permanent partial disability.

3. Although the respondents initially paid some benefits, the claim is now

controverted in its entirety.
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By agreement of the parties, the issues to be litigated and resolved at the present

time were limited to the following:

1. Whether the claimant sustained a compensable injury to his back on June

18, 2002.

2. The claimant’s entitlement to the payment of medical expenses, temporary

total disability benefits from June 19, 2002 through a date yet to be

determined, and attorney’s fees.

In regard to these issues, the claimant contends:

a. The claimant contends that he sustained a compensable injury and
that the respondents are estopped from denying compensability
because they represented to the Workers’ Compensation
Commission that the claim was compensable and as a result an
Order was entered by the Workers’ Compensation Commission on
December 13, 2002, approving a change of physician.  To allow the
respondents to now deny this claim would be vesting in the
respondents the ability to void a valid, final Order that has been
entered by the Commission and that necessarily is based upon the
claimant having sustained a compensable injury.

b. The claimant contends that he is entitled to temporary total disability
benefits from June 19, 2002 until a date yet to be determined and
reasonable and necessary medical treatment.

c. The claimant contends that if the respondents are allowed to withdraw
their stipulation that the claimant sustained a compensable injury, the
respondents are controverting compensability in its entirety and are
therefore liable for an attorney’s fee on all disability benefits paid or
to be paid in this case.

In regard to these issues, the respondents contend:

“The respondents contend that the claimant’s injury was not sustained within
the course and scope of his employment.  Furthermore, while the
respondents do not deny that the claimant has objective findings of a
medical condition, it is the respondents’ assertion that such condition is not
work related.”

DISCUSSION

In his contentions the claimant appears to raise the issues of estoppel and res

judicata, in regard to the compensability of his alleged employment related injury of June
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18, 2002.  These corollary matters will be discussed first.  The burden rests upon the

claimant to prove the elements necessary to invoke these equitable doctrines.  

Unquestionably, the carrier, Liberty Mutual Insurance Company, initially instituted

the payment of benefits in this case.  This factor alone is not sufficient to support the

application of the doctrine of estoppel.  The Appellate Courts have consistently recognized

that respondents should be encouraged to institute the payment of benefits as soon as

possible, even before the case has been adequately investigated and a final decision

made by the respondents as to whether to accept or deny the claim.  To hold otherwise

could delay the prompt furnishing of needed medical treatment to injured workers, while

the respondents thoroughly investigated the claim.  It would also place the respondents in

the unenviable position of either controverting a valid claim, in order to adequately

investigate it, or risk inescapable liability for providing benefits for an invalid claim. 

The Courts have also recognized that in order to invoke the doctrine of estoppel, the

claimant must not only prove that he has been misled by the statements or actions of the

respondents, but must further prove that he has relied upon this misrepresentation to his

detriment.  Even if the respondents’ actions in initially providing some benefits acted to

mislead the claimant and he somehow relied on this misrepresentation, he has failed to

show that he has been harmed in any way by this action.  Requiring the claimant to prove

the validity of his claim in a fair and impartial proceeding before this Commission is not a

sufficient basis, in and of itself, to prove detrimental reliance. The respondents

controverted this claim within a reasonable period of time following the alleged injury.

There is no evidence, whatsoever, that the claimant’s ability to prove the occurrence of a

compensable injury has in any way been effected by this brief delay.  Essentially, the

claimant is in exactly the same position that he would have been, had the respondents

initially controverted this claim without providing any benefits.
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In the present case, an Order granting a change of physicians was previously

entered by the head of the Commission’s Medical Cost Containment section. This Order

was entered by agreement of the parties.  However, this Order in no way makes a final

determination in regard to compensability of the claimant’s alleged employment related

injuries.  In fact, under the provisions of Ark. Code Ann. §11-9-514(f), the change of

physician provisions of this subsection are appropriate even where the injury has been

controverted.  The head of the Commission’s Medical Cost Containment, in approving  the

requested change of physicians, in no way made a determination on the compensability

of the claim.  In fact, there would be no authority granted by the Act for the head of the

Commission’s Medical Cost Containment section to make a determination on this issue.

Rulings on issues of compensability are clearly reserved to the Full Commission, any single

Commissioner, the Administrative Law Judges appointed by the Commission, and, under

certain circumstances, the Commission’s Legal Advisors.  

Therefore, I find no merit to the claimant’s argument that the respondents’ are either

estopped from denying compensability or that this issue has been previously resolved by

a final Order of this Commission.  It therefore becomes necessary to address this issue.

The central issue in this claim is the question of whether the claimant sustained a

“compensable injury” to his back or lumbar spine on June 18, 2002.  The burden rests

upon the claimant to prove this alleged compensable injury.  In order to meet this burden,

the claimant must prove the occurrence of a physical injury to his back or lumbar spine that

satisfies all of the statutory requirements for a “compensable injury” set out in the Act.

The first of these requirements are contained in Ark. Code Ann. §11-9-102(4)(D).

This subdivision requires that the claimant prove by medical evidence the actual existence

of the physical injury or condition alleged to be compensable.  It further requires that the

actual existence of this physical injury and condition must be supported by or based upon

“objective findings”, i.e. physical findings beyond the claimant’s voluntary control.
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After consideration of all the medical evidence presented, it is my opinion that the

claimant has presented sufficient medical evidence to “establish” the actual existence of

a physical injury or condition involving his back or lumbar spine.  Specifically, a right sided

herniated nucleus pulposus at L2-3 and a small disc herniation at L5-S1.  The medical

evidence further reveals that the actual existence of this defect is based upon purely

“objective findings” or abnormalities noted on an MRI study and apparently sufficient visible

findings during the subsequent surgery to merit a microdiscectomy and right sided

hemilaminectomy.  Thus, the claimant has satisfied the requirements for a “compensable

injury” contained in Ark. Code Ann. §11-9-102(4)(D).  

Next, the claimant must prove that this medically established and objectively

documented physical injury or condition satisfies the definitional requirements for a

“compensable injury” set out in Ark. Code Ann. §11-9-102(4)(A)(i).  This subdivision

contains five distinct requirements.  All  of these requirements must be proven in order for

the physical injury or condition to constitute a “compensable injury” within the definition of

this subdivision.  These five requirements are:

(1) That the physical injury or condition must arise out of
and occur in the course of the employment;

(2) That the physical injury or condition must be caused by
a “specific incident”;

(3) That the physical injury or condition must be identifiable
by time and place of occurrence;

(4) That the physical injury or condition must produce
internal or external physical harm to the claimant’s
body;

(5) That the physical injury or condition must require
medical services or result in disability.

The only direct evidence presented by the claimant to prove the first three of

these requirements is his own testimony.  While the testimony of a party is never

considered uncontradicted, it cannot be arbitrarily disregarded.  If the testimony is credible,
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it may be sufficient, in and of itself, to prove any fact it is legally competent to address.  

Clearly, the claimant’s testimony would be legally competent to prove the

occurrence of a specific employment related incident.  His testimony would also be legally

competent to prove the existence of a reasonably close temporal relationship between this

specific employment related incident and the onset of symptoms or complaints indicative

of the occurrence of the medically diagnosed and objectively documented physical defect

involving his back or lumbar spine.  

However, after consideration of all the evidence presented, it is my finding that the

claimant’s testimony is not sufficiently credible to prove any of the necessary requirements

of Ark. Code Ann. §11-9-102(4)(A)(i).  The claimant’s testimony is in conflict with and

contradicted by other more credible evidence.  

In his testimony, the claimant stated that on June 18, 2002, he was picking up a

“sideboard” to place on his truck.  While performing this activity, he stated that it felt like

“something hit me in the back”.  He describes the sudden and immediate onset of severe

pain that caused him to fall to his knees.  He testified that within 15 to 20 minutes of this

incident, he reported the incident and resulting difficulties to both James Ford (the owner

of the respondent) and Leroy Tounzen (his supervisor).  However, he conceded that he

finished his shift for that day and apparently did not request medical treatment. He states

that by the time he arrived at home his symptoms had become so severe that he required

the assistance of his son to get out of the car and into his house.  He stated that the next

day he “couldn’t get around” and that his wife took him to Dr.  Ward (a chiropractor, who

had treated him for his prior episodes of back difficulties).  He testified that he continued

to work for a “week or two” for the respondent at light duty.  When his symptoms did not

resolve with chiropractic intervention, he consulted physicians at the VA hospital.  He was

subsequently referred to the VA hospitals in Fayetteville and Little Rock, and ultimately

underwent corrective surgery at the VA hospital.  He specifically denied hurting his back



7

while lifting any object at home or while standing up from the commode.  He also denied

that he had ever told anyone that such accidents or injuries had occurred. 

However, the claimant’s testimony in regard to most of these facts is contradicted

by the testimony of James Ford, the owner of the respondent.  Mr. Ford testified that the

claimant did not notify him of any accident or injury on June 18, 2002. He also testified that

the claimant continued to perform his regular employment activities without any complaint

or apparent discomfort on June 18, June 19, and June 20, 2002.  He testified that on June

21, 2002, the claimant’s wife called and advised him that the claimant would not be in to

work that day, as he had “thrown his back out getting off the toilet”.  The claimant’s regular

days off were the following two days, Saturday and Sunday.  He testified that the first time

the claimant informed him of an employment related injury to his back was approximately

4:00 p.m. on Monday, June 24, 2002.

Although Mr. Ford would also be considered an “interested party” in this action, his

testimony is substantially corroborated by that of Leroy Tounzen, who was the claimant’s

immediate supervisor at the time.  Mr. Tounzen testified that the first knowledge he had of

any work related injury to the claimant’s back was when the claimant came into the office,

at approximately 3:00 to 4:00 p.m., and informed him and Mr. Ford that he had injured his

back at work “the week before”. Although he does not recall the specific date, this

conversation would have obviously occurred the week following the alleged injury, (as Mr.

Ford testified), rather than the day of the injury (as the claimant testified).  Mr Tounzen is

no longer employed by the respondent.  He has been acquainted with the claimant for 10

to 12 years and appears to have no personal animosity toward him.  I find Mr. Tounzen’s

testimony to be extremely credible.

In the medical records of Dr. Richard Ward, there is a handwritten notation by Dr.

Ward which appears to have been made at the time of the claimant’s visit on June 19,

2002.  This notation states:
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“I was lifting a box at home two days ago, and I felt a sharp
pain in low back on right side.”

Dr. Ward subsequently authored a handwritten statement dated August 20, 2003.

 In this document, he states that the initial history he recorded was “an error in

transcription”, and that he actually treated the claimant for an injury that occurred at work,

when he was lifting a side panel on his work truck.  Curiously, he does not state that he

made another “error in transcription” when he previously noted that the claimant’s

difficulties had been present for two days at the time of the visit on June 19, 2002.  This

alone would indicate that the claimant related that the event which precipitated his

symptoms (whatever that might be) occurred on June 17, 2002, and not June 18, 2002.

I do not see how the history personally written down by  Dr. Ward, at the actual time

of the claimant’s visit on June 19, 2002, could contain “an error in transcription”.   I further

find it difficult to believe that Dr. Ward, a highly competent chiropractic physician, would

make such an error in his records.  It is also  highly unlikely that, over 14 months later, Dr.

Ward would have recalled from memory that the claimant actually related to him a history

of the onset of his symptoms that was different from that actually written down at the time.

Clearly, Dr. Ward did not realize his mistake when he made his subsequent chart notes on

June 20, 2002 and June 21, 2002.  

Contrary to the history the claimant related to Dr. Wolfe on July 22, 2002, the

medical evidence reveals that the claimant has had significant difficulties with his lumbar

spine since a motor vehicle accident in 1982. These difficulties apparently increased

following a ski boarding incident in May of 1990.  An MRI study performed on April 3, 1992,

already revealed the presence of a defect of the L2-3 intervertebral disc, which was

categorized as either an annular bulge or mild protrusion.  Other defects were noted

involving the L3-4 and L5-S1 intervertebral discs, as well as scoliosis and various

congenital and degenerative changes.  Throughout ths period of time, the claimant

periodically complained of symptoms identical with those he voiced following the alleged
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incident on June 18, 2002.  The last significant episode of symptoms apparently occurred

following an incident when the claimant “lifted a transmission” in October of 1998.

In summary, the claimant has failed to present sufficient credible evidence to prove

that on June 18, 2002, he sustained a physical injury to his back or lumbar spine

(specifically, an injury to the L2-3 and L5-S1 intervertebral disc) that arose out of and

occurred in the course of his employment, that was caused by a specific incident, and that

is identifiable by time and place of occurrence.  Thus, he has failed to prove that on June

18, 2002, he sustained a “compensable injury” to his back or lumbar spine, as that term

is defined by Ark. Code Ann. §11-9-102(4)(A)(i).    

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this

claim.

2. On June 18, 2002,  the relationship of employee-employer-carrier existed

between the parties.

3. On June 18, 2002  the claimant earned wages sufficient to entitle him to

weekly compensation benefits of $344.00 for total disability and $258.00 for

permanent partial disability, should such benefits have been appropriate.

4. The respondents are not estopped from denying compensability of the

claimant’s low back difficulties, and the prior change of physician’s Order

does not represent a final Order addressing the issue of compensability, as

to invoke the doctrine of res judicata.

5. The claimant has failed to prove that he sustained a “compensable injury” to

his back or lumbar spine on June 18, 2002.  Specifically, he has failed to

prove by the greater weight of the credible evidence the occurrence of a

physical injury on that date to his back or lumbar spine that arose out of and

occurred in the course of his employment, that was caused by a specific
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incident, and that is identifiable by time and place of occurrence.

6. The respondents deny the occurrence of a compensable injury to the

claimant’s back or lumbar spine on June 18, 2002, and controvert this claim

in its entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but to

deny and dismiss this claim in its entirety.

IT IS SO ORDERED.  

                                                              
         MICHAEL L. ELLIG
     Administrative Law Judge       


