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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F106415

ARVEL B. GRAHAM, EMPLOYEE CLAIMANT

OWENS PLANTING COMPANY, EMPLOYER RESPONDENT

AMERICAN HOME ASSURANCE
COMPANY, CARRIER RESPONDENT

OPINION FILED AUGUST 15, 2003

A hearing was conducted on July 10, 2003, before ADMINISTRATIVE LAW JUDGE
DON N. CURDIE, at Helena, Phillips County, Arkansas.

The claimant was represented by Durwood W. King, Attorney at Law, Helena, Arkansas.

The respondent was represented by R. Scott Morgan, Attorney at Law, Pine Bluff,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on July 10, 2003, in Helena, Arkansas.  It was

stipulated as follows:

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage is $673.00, and the compensation

rate is $410.00.

3.  The claimant sustained a compensable injury on April 26, 2001.

4.  The claimant was paid temporary total disability from the date of the

injury until his employment  was terminated.

The issues to be litigated at the hearing were as follows:
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1.  Is claimant entitled to temporary total disability from the last date that

temporary total disability was paid to a date to be determined?

2.  Is claimant entitled to medical treatment from Drs Jones and Nadel? Is

the claimant entitled to future medical treatment from Dr. Charles Bosch?

                      3.  Is the claimant entitled to an attorney’s fee.

The claimant testified at the hearing that he is 46 years of age.  He worked

for the respondent/employer for five years as a farm manager.  He would supervise the

planting, gathering, irrigation, and combining involving a farm that produced corn, rice

and beans and wheat.  There were five employees whom he supervised.  The claimant

testified that prior to April, 2001, his health was good.  He testified concerning his work

related injury:

“Q.  Okay.  Tell me what you were doing on this date of your injury in April?

A.  W ell we was in the process of butting up levees and getting ready to
flush the rice, cause we got a big rain and it dried out, the rice wouldn’t
come and we had to get all the wells going and I was just going down a
road on the backhoe and some unknown reason we don’t know yet, the
bucket just dropped, stuck it in the ground and jammed my face into the
steering wheel and dashboard.  Lacerated my face and knocked my teeth
out you know just my back, my head, arms, shoulder just knocked a hole
through my arm come out over here, just one of them accidents, just
happened, don’t know why.

Q.  Which arm?

A.  My left arm.”
(T-11, 12)

The claimant went to the emergency room and then to the hospital.  

X-rays were taken and he received some stitches.  The claimant ultimately saw a

number of doctors for his chest,  back and  neck, which were his main complaints.  He

had a CT scan and was referred to an orthopaedic surgeon.



3

The claimant testified that his headaches, dizziness and hearing problems

began approximately one month after his work related injury.  He received physical

therapy and received temporary total disability.  The claimant was complaining of

problems with his teeth, back, shoulder and his hand.  Medications helped the pain.

The claimant testified that the temporary total disability stopped when Dr.

Riley Jones, an orthopaedic surgeon, released him to return to work in April, 2002.  The

claimant testified that even though Dr. Jones had returned him to work, Dr. Bosch still

had the claimant off of work.  According to the claimant, Dr. Bosch then sent an off work

slip to the respondents and temporary total disability was resumed.  It was continued

until May, 2002, when Dr. Jones sent another return to work slip to the respondents.  In

March, 2002, Dr. Allen Nadel also returned the claimant to work, and based on those

actions the respondent discontinued temporary total disability.

The claimant complained at the hearing that his hearing problems and

headaches are “unbearable.”  He is having problems with his vision,  arm,  shoulder, 

back and  neck.  The claimant testified that he applied for and received social security

disability.  He is not able to hunt, fish or play ball like he used to.  He is taking Lortab and

some Valium for his back spasms.  The claimant testified: 

“I have headaches everyday.   And I have a little blurred vision
approximately every day, ... - my right eye is giving me more problems.  I
can’t read anything you know without my reading glasses or my
prescription glasses, but I broke those the other day and but I just I don’t
know I just want something done with my head  I need some help with it, I
don’t know what it is.
(T-39, 40)

Pam Graham, the claimant’s wife, testified that prior to April, 2001, the

claimant’s health was good, but afterwards, he is experiencing a lot of problems with
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headaches and problems hearing.

The medical records in this case reflect that the claimant had an MRI, a

cervical myelogram, cervical x-rays, an EMG, a bone scan and a functional capacity

evaluation.  An MRI of the claimant’s left shoulder was negative.  Nothing significant was

seen on a cervical myelogram or cervical x-rays, except minimal degenerative joint

disease.  The treating physicians stated the claimant had no reflex sympathetic

dystrophy.  A bone scan of the claimant’s chest, shoulder and arms was negative.  The

claimant did complain of headaches and dizziness in October, 2001, but there was

nothing determined to be the cause of those that was work related.  In March, 2002, Dr.

Nadel stated the following in his assessment of the claimant:

“ASSESSMENT: This gentleman appears to be suffering from
musculoskeletal pain and a chronic pain syndrome.  I see nothing to
suggest any radiculopathy or significant neuropathy.  I see nothing to
suggest any major neurologic injury here.  I feel his symptoms, particularly
the “weakness” in the left arm, are over and above his neurologic findings
and are more subjective.  I cannot explain why he should have such
“weakness” in his left arm with his “chest injury” which was really a soft
tissue injury.  All in all, I see nothing to suggest any neurologic injury here
or neurologic deficit.  I tend to concur with Drs. Riley Jones, Kellett and
Parker that there is no objective abnormality here.  I really wonder how
much of this is purely subjective symptom.  I don’t see any evidence of a
neurologic deficit; however, I would recommend a Functional Capacity
Evaluation which may give us some more objective evidence.  I don’t feel
any further neurologic work up is necessary.  Once the FCE has been
completed, I feel I can make a further statement about the plans to release
him back to duty or work with a psychologist.  It should be noted that he
has seen a psychologist (Dr. C. Edward Cates) who felt a lot of his
problem was frustration and depression which could be playing a major
role here.  I would recommend a Functional Capacity Evaluation at this
time.”
(Rx-1, P. 55)

The claimant had a Functional Capacity Evaluation and the evaluator

stated as follows:
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“QUALITY OF MOVEMENT IN TESTING: Mr. Graham had an inconsistent
quality of movement during some test activities.  He displayed loss of
balance and collapsing during repetitive squatting, but maintained good
balance during lifting activities.  Furthermore he reported L LE
numbness/pain and giving way on several occasions, but displayed no gait
deficits and was able to negotiate 5 flights of stairs.  However, Mr. Graham

did display some genuine deficits in that he was not able to close his L
hand into a fist and seemed to have significant difficulty in raising his L
UE.( Upper extremity)
(Rx-1, p. 64)

RECOMMENDATIONS:
This FCE performed by Mr. Graham cannot accurately define his maximal
capabilities.  This is due to the several self-limiting factors and
inconsistencies witnessed throughout the test.  However in reviewing the
events Mr. Graham did perform, the level of function he displays is a
SEDENTARY W ORK LEVEL with modifications of limited grasping and
reaching activities with the L UE.  The Department of Labor in the DOT
Manual defines SEDENTARY W ORK as - Exerting 10 pounds of force
occasionally (occasionally: activity of condition exists up to 1/3 of the time),
and/or a negligible amount of force frequently (frequently: activity of
condition exists from 1/3 - 2/3 of the time); to lift, carry, push, pull, or
otherwise move objects including the human body.  Sedentary work
involves sitting most of the time, but may involve walking or standing for
brief periods of time.”
(Rx-1, P. 65)

The claimant saw Dr. Riley Jones on April 30, 2002.  Dr. Jones stated in

his report: 

“At the present time, orthopaedically, I am at a loss to explain this

gentleman’s complaints.  It has been worked up thoroughly and fully.  I am
going to go ahead and do an MRI of the thoracic spine and of the chest
and see if it shows anything that we are missing that could explain any of
this.”
(Rx-1, P. 47)

The tests were basically normal.  There were no objective findings that 

explained the claimant’s condition.  Both Dr. Jones and Dr. Nadel have released the

claimant at maximum medical improvement with no permanent partial physical

impairment.  (Rx-1, p. 50)
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The same cannot be said, however, for Dr. Bosch.  In a letter dated

November 26, 2002, he stated as follows:

 “I have reviewed the deposition of Mr. Graham taken October 1, 2002 and
have reviewed the document entitled Medical Index of Arvel Graham
provided by the Workers Compensation Commission.  In that report, I
noted a medical report from Dr. Nadel, a neurologist.  I do note that in the
assessment portion of his report that Mr. Graham’s head pain as well as
his dizziness was acknowledged however, I saw no evidence that he
pursued any further evaluations of treatment of these problems.

  My medical opinion, I feel that it is imperative that Mr. Graham be further
evaluated for his complaints of his head and facial pain and more
importantly, his complaints of dizziness.  Because of the reported episodic
nature of the dizzy attacks, which Mr. Graham states occur without
warning, I feel that he is at risk in any gainful employment requiring the
operation of machinery or motor vehicles.  Additionally, he is at risk
personally in operating a motor vehicle because of the potential of being
involved in a motor vehicular accident with the potential of involving other
motorists.

  For qualification purposes, I am board certified in otolaryngology since
1976.  I am currently in solo private practice in Helena, Ar. And Clarksdale,
Ms.  If there are any additional questions or concerns, please do not
hesitate to contact our office.”
(Cx-1, p.4)(Emphasis added.)

It does not appear that Dr. Bosch has released the claimant to return to 

work.  It was his opinion that the claimant should have the benefit of additional testing for

dizzyness and other problems which were not available in the Helena, Arkansas area. 

According to Dr. Bosch, the claimant did meet with “Dr. Verell”, but then was told by

respondents that no additional testing regarding his dizziness would be approved.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant’s average weekly wage is $673.00, and the compensation
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rate is $410.00.

3.  The claimant sustained a compensable injury on April 26, 2001.

4.  The claimant was paid temporary total disability from the date of the

injury until his employment was terminated.

                       5.  The preponderance of the evidence reflects that the claimant is not

entitled to additional medical treatment from Drs Jones and Nadel. The additional

treatment would not be reasonably necessary and related to the claimant’s compensable

injury.

                        6.  The preponderance of the evidence reflects that the claimant is

entitled to additional treatment from Dr. Charles Bosch for his cranial injury (dizzyness,

pain, etc.) Such treatment is reasonably necessary and related to claimant’s admittedly

compensable facial injury.

                          7.  The preponderance of the evidence reflects that the claimant is

entitled to temporary total disability benefits for his facial injury from the last date he was

paid temporary total disability until a date to be determined. He has remained in a

healing period and totally incapacitated from earning wages. 

                           8.  The preponderance of the evidence reflects that the claimant is

entitled to an attorney’s fee for controversion.

DISCUSSION

It was stipulated that the claimant sustained a compensable injury on April

26, 2001.  Some temporary total disability was paid from the date of his injury until the

date he was terminated from his employment.  The claimant requests additional

temporary total disability from the last day he was paid temporary total disability until a
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date to be determined.  He also requests future medical treatment from Dr. Charles

Bosch, a board certified otolaryngologist.  An employer must promptly provide for an

insured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  A.C.A. § 11-9-508(a).  The

claimant bears the burden of proving by a preponderance of the evidence that he is

entitled to additional medical treatment.  What constitutes reasonably necessary medical

treatment is a question of fact for the Arkansas W orkers’ Compensation Commission. 

The claimant indicates that he wishes to return to Dr. Bosch for consultation and to be

referred to the specialist which Dr. Bosch mentioned in the records.  Based on the

review of the testimony and the evidence, the claimant has proved by a preponderance

of the evidence that he is entitled to additional medical treatment from Dr. Bosch.  There

is no doubt that the claimant sustained a compensable injury as described.  The

claimant had a severe facial injury and other injuries.  It appears that the claimant was

primarily being treated for shoulder, arm, back and neck problems.  Medical treatment

was provided from a neurologist and an orthopaedic surgeon.  However, claimant

received many diagnostic tests, which were primarily negative.  Based on the results of

those tests, his treating physicians released the claimant at maximum medical

improvement.  However, the claimant was being treated by Dr. Bosch for complaints of

head and facial pain, along with dizziness.  Dr. Bosch has not released the claimant to

return to work.  The record in this case indicates that the claimant demonstrated

significant inconsistencies and inappropriate responses regarding a number of his

complaints involving his back, neck, etc.  From the records, his treating physicians

released him to return to work, in part, based on the functional capacity evaluation and
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other responses to their specific tests performed while he was in their respective offices. 

                  However, such is not the case with Dr. Bosch.  The preponderance of the

evidence reflects that additional treatment as recommended by Dr. Bosch would be

reasonably necessary, but additional treatment for any of his other complaints would not

be.  Apparently, there are no objective findings that would justify continued medical

treatment except for the cranial injury.  Drs. Nadel and Jones both stated that the

claimant has reached maximum medical improvement.  The preponderance of the

evidence reflects that it is appropriate for the claimant to return to see Dr. Bosch and to

go through the testing for head and facial pain and dizziness that Dr. Bosch referred to. 

There are no recommended additional tests from the reports of Drs. Nadel or Jones, and

they do not believe additional treatment would be necessary.  Therefore, the

preponderance of the evidence reflects that the claimant is entitled to reasonably

necessary medical treatment from Dr. Charles Bosch.

The claimant requests additional temporary total disability.  In order to be

entitled to temporary total disability the claimant must show that he is within a healing

period and that he is totally incapacitated from earning wages.  For a scheduled injury,

the claimant must show that he is within a healing period and has not returned to work. 

It was stipulated that the claimant sustained a compensable injury.  The claimant

obviously sustained a non-scheduled, severe facial injury.  The claimant must show that

he is within a healing period and has remained totally incapacitated from earning wages

from the date he was terminated until a date to be determined.  The preponderance of

the evidence shows that Dr. Bosch has taken the claimant off work, and has not
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released him to return to work pending further examination for the causes of his head

and facial pain and dizziness.  As stated earlier, Dr. Bosch states that the claimant is at

risk in any gainful employment requiring the operation of machinery or motor vehicles. 

He also stated that he is at risk personally in operating a motor vehicle because of the

potential of being involved in an accident.  The preponderance of the evidence shows

that the claimant has remained in a healing period since the date of his last temporary

total disability payment, and has remained totally incapacitated from earning wages. 

The claimant testified that he is not able to work.  He did state, during the testimony, (T-

41), that in an earlier deposition, he stated that he could do most of the duties of his old

job IF he didn’t have the head problems.  However, he does have the head problems,

which he described, and those problems were the cause for Dr. Bosch keeping the

claimant off work.  Therefore, the preponderance of the evidence shows that the

claimant has remained within a healing period and is totally incapacitated from earning

wages.  The claimant’s attorney is hereby awarded an attorney’s fee for controversion.

AWARD

The claimant is awarded the disability benefits and medical benefits 

described above, along with the attorney’s fee pursuant to the Arkansas Workers’

Compensation law.  This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                    
DON N. CURDIE,
Administrative Law Judge

DC


