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STATEMENT OF THE CASE

A hearing was conducted on September 26, 2003, to determine w hether

the claimant  w as entit led to addit ional w orkers’  compensation benefits.  

A prehearing conference was conducted in this case on August 13,

2003, and a Prehearing Order w as f iled on said date.  At the hearing, the

part ies announced that the st ipulations, issues, as well as their respect ive

contentions w ere properly set out in the Prehearing Order.   A copy of the

Prehearing Order w as introduced, w ithout objection, as “ Commission’s Exhibit

1.”
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It  w as stipulated that the employment relat ionship existed betw een the

claimant and Riceland Foods at all relevant t imes, including October 10, 2001;

that  the claimant  sustained a compensable injury on said date; that the claimant

earned suff icient w ages to entit le him to a compensation rate of $264.00 per

w eek for temporary total disability and $198.00 per w eek for permanent part ial

disability;  that  respondents #1 accepted compensability of  a right low er

extremity injury on October 10, 2001, and paid appropriate medical related

thereto, as w ell as some medical related to claimant ’s lumbar and cervical

complaints; and that respondents #1 have since controverted compensability

of  the lumbar, cervical, and shoulder injuries in their ent irety.

By agreement  of  the part ies, the primary issue to be presented for

determinat ion w as w hether, in addition to the claimant’s admit ted injury, he

also sustained lumbar, cervical, and/or shoulder injuries on October 10, 2001.

If  answ ered aff irmatively, claimant’s ent it lement  to associated benefits must

be determined.  

At the hearing, the claimant’s attorney dismissed any claim for an alleged

shoulder injury.  Rather, claimant contended that  any complaints of  shoulder

symptoms w ere related to the alleged cervical injury.  The claimant contended,

in summary, that, in addit ion to a right low er extremity injury, he sustained

injuries to his back and neck as the result  of  a specif ic incident ident if iable in

t ime and place of occurrence on October 10, 2001; that respondents #1 should
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be held responsible for all associated medical t reatment ; that  he w as ent it led

to temporary total disability beginning April 28, 2003, and continuing through

the present, maintaining that  his healing period had not ended; and that  a

controverted attorney’s fee should at tach to any benefits aw arded.  The

claimant  reserved the issue of  permanent disabilit y, if  applicable.

Respondents #1 contended that any cervical, low  back or hip complaints

w ere not the result of any injury arising out of and in the course of claimant’s

employment w ith Riceland Foods.  Respondents further contended that  any

complaints related to the claimant’s right and left  shoulders were not the result

of any compensable injury.  In the alternative, respondents contended that any

cervical or shoulder complaints that may relate to a work injury w ould be the

result of an incident that occurred w ith the employer herein on June 26, 2000,

w hich w as barred by the Statute of Limitations.

The claimant  test if ied in his ow n behalf .  Karen Michelle White w as

called as a w itness by the respondents.  The record is composed solely of the

transcript  of the September 26, 2003, hearing containing numerous exhibits,

together w ith the evident iary deposit ion of Dr. Jason Brandt  taken September

24, 2003, and submitted subsequent to the hearing as “ Respondents’ Exhibit

B”  and retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had
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an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The st ipulat ions agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that  he sustained either a low  back injury or a cervical injury

as the result of the admit ted accident on October 10, 2001.

4. The claimant  has failed to prove, by a preponderance of  the evidence,

that  his current complaints, need for treatment, and disability,  if  any, are

in any w ay causally related to the admit ted injury of  October 10, 2001.

5. In the event claimant sustained either a lumbar or cervical injury on

October 10, 2001, w hich is not conceded herein, nevertheless, any such

injury w as merely a temporary aggravation of a pre-exist ing condit ion for

w hich respondents paid appropriate, reasonably necessary medical

treatment.

6. The claimant has failed to prove, by the greater w eight  of  evidence, that

he is ent it led to addit ional w orkers’  compensation benefits.

DISCUSSION
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The claimant, Daniel Ryan Grady, test if ied in his ow n behalf .  The

claimant is tw enty-nine (29) years old.  He began working for respondent,

Riceland Foods, on September 14, 1999.  The claimant denied ever having

experienced any signif icant low  back or neck pain prior to going to w ork for the

respondent .  The claimant  related having sustained a prior w ork-related injury

in June, 2000, w hich he described as a shoulder and neck injury.  The prior

injury w as apparently treated as a medical only claim.  The claimant did not

miss any w ork as the result  of  the prior injury.  It must be noted that the prior

claim has never been joined and made a part of the immediate proceeding.

Although respondents did contend, in the alternative, that any cervical or

shoulder complaints would relate to a work-related incident on June 26, 2000,

and w ere barred by the Statute of Limitations, no evidence was offered by

respondents concerning this af f irmative defense.  The claimant’s at torney

argued that the medical evidence, specif ically, diagnost ic MRI’s of the

claimant’s cervical spine performed prior to and subsequent to the October 10,

2001, admit ted injury, w ould establish a new  injury in the form of  an

aggravation of  a pre-exist ing condit ion.  As w ill be ref lected further below , a

comparison of the cervical studies does not support claimant’s assert ion.  (Tr.

13-15)

Again, the record ref lects that  the claimant did not miss any w ork

follow ing the June 26, 2000, prior injury.  A second incident occurred on
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October 10, 2001.  The claimant’s descript ion of  the incident  follow s:

Q     All right .  That brings us up to then October 10 th of 2001.
How w ere you – generally, how  w as the state of  your health
leading up to October 10 th, 2001?

A     Pretty good.

Q     And tell the Judge w hat happened that  caused your injury on
that  date.

A     A co-w orker and I w ere covering a rice pod w ith a pond tarp.
We w ere up on top of it  taping and sealing it, making sure it  didn’ t
leak, and it  started to sprinkle.  He and I both w alked to the other
end of  the pod.  We both t ried to grab the rope.  I grabbed it, he
didn’ t , he slipped and fell, and I tried to grab him.  I got a hold of
him and then fell dow n the pods.

Q     Okay.

A     I let go of him, and we both hit  hard.

Q     Okay.  Now , explain or describe what a rice pod is.

A     It’s just a big pile of rice covered in a big pond tarp.

Q     How  big?

A     Approximately the length of a football field.  I’m not  sure on
exact, but  it ’s about 45 to 50 feet high.

Q     Okay.

A     And almost a football field long.

Q     All right.  You w ere on the very top of  this, you and the co-
w orker?

A     Yes.

Q     And you said you w ere t rying to cover it  w ith w hat?
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A     A pond tarp.

Q     What’s a pond tarp.

A     It’s a tarp that  goes underneath after a man-made pond is
made so that  the w ater doesn’ t  escape.

Q     What material is the tarp made from?

A     A plast ic substance.  I don’ t  know  exactly w hat it  is.

Q     All right .  What happens when it starts raining?

A     It gets slick, very slick.

Q     Okay.  So you and your co-w orker w ere on top?

A     Yes.

Q     And describe the fall all the way dow n the pond tarp, all the
w ay dow n off  this rice pod.

A     Well, it  w as very fast , and I had – I had a hold of the rope
and I had a hold of  my co-w orker.  I lost  both of them on the w ay
dow n.

Q     Did you stay in one position on the w ay down, or w hat did
your body do?

A     I had spun around.  I w as going head f irst dow n, and then I
got righted before I hit.

Q     What did you hit  then at the bottom, at the base of the rice
pod?

A     A ditch.

Q     A ditch.  Describe that  ditch to me.

A     It w as approximately a foot  and a half or tw o feet tall.



-8-

JUDGE GREENBAUM: May I stop you just  a minute here,
Mr. Grady, because, you know , I’m sure if  this is diff icult
for me to conceptualize, it ’s going to be diff icult  for the
Commission to conceptualize, but it  sounds to me like
you’ re on a mountain of rice w ith a tarp, and when you fell,
it ’s like going dow n a slide?

THE CLAIMANT: Yes.  Yes, sir.

JUDGE GREENBAUM: Okay.  And you landed in the ditch?

THE CLAIMANT: Yes, sir.

JUDGE GREENBAUM: Okay.

BY MR. BARTTELT:

Q     Which part  of  your body, I guess, hit  the ground f irst?

A     My legs, my feet.  (Tr.15-17)

The claimant  w as init ially examined and t reated by Dr. Timothy Dow  at

the Northeast Arkansas Clinic in Jonesboro, Arkansas, on the date of the

admit ted injury.  Dr. Dow’s off ice notes reflect complaints of pain in both low er

extremit ies, specif ically, pain in both the right  and lef t  knees.  He further found

objective evidence of swelling in the right ankle which w as the claimant’s

primary complaint.  Dr. Dow ’s progress note indicated that  the claimant  w as

not having any back or neck pain.  He did note a previous injury in June, 2000.

He stated that he last saw  the claimant on July 19, 2000, at w hich t ime the

respondent employer had already referred the claimant to a neurosurgeon in

Litt le Rock, and that  he had not heard from the claimant since that t ime.  Dr.
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Dow’s final impression is set out below:

IMPRESSION:
(1)     Fall from a 45 foot rice pile.  This actually w as more of a
sliding mot ion dow n a rubber slide than a true fall but at the
bottom apparently there w as a water catchment ditch w hich he
slid into.  This resulted in what appears to be a grade 2 sprain of
the right ankle laterally as w ell as a minor sprain to the right  knee
and mild sprain to the left  knee.  Again, know ing this pat ient’s
past history and the fact that his complaints have been out of
proport ion to f indings on previous w orkup, I do not  know  w hat  to
expect but w ill be giving him the benefit  of the doubt and treat ing
w hat  appears appropriate.  We w ill refer him on to orthopedics at
this t ime.
(2)     We have given him some Anaprox DS
(3)     We have given him a prescription for some Vicodin
(4)     Will see him back in follow-up if needed after the orthopedic
visit .  However, since all of his injuries appear to be orthopedic,
w e have referred him on to the orthopedic group initially.  (Cl. Ex.
A, p.4)

Dr. Dow  permit ted the claimant to return to w ork on light -duty and

referred him to Dr. Jason Brandt, an orthopedic surgeon in Jonesboro.  Dr.

Brandt f irst examined the claimant on October 18, 2001.  His diagnosis w as

bilateral ankle sprain, as well as a right knee sprain.  He placed the claimant’s

right knee in a hinged knee brace and prescribed exercises.  Dr. Brandt kept the

claimant on light-duty status.  The only medication he prescribed w as continued

use of  Celebrex.  The claimant w as reevaluated by Dr. Brandt on October 31,

2001, reporting signif icant improvement, at w hich time the claimant  w as

w alking w ithout  a limp.  Dr. Brandt permit ted the claimant to return to full-work

duty, suggested w eaning himself  from Celebrex w hile returning to normal
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act ivit ies.  The claimant returned to Dr. Brandt again on November 28, 2001,

at w hich t ime he w as released by Dr. Brandt w ithout limitations or impairment,

to return only as needed.

The claimant returned to Dr. Brandt on December 20, 2001, w ith

complaints of  bilateral hip pain, bilateral knee pain, and bilateral ankle pain for

more than one (1) w eek w hile report ing the symptoms increased with w eight

lif t ing activit ies and walking.  The claimant w as unable to explain exactly w here

he w as sore.  Dr. Brandt ’s impression was bilateral low er extremity pain of

unexplained etiology.  He prescribed different medicat ions, specif ically, a

Medrol Dosepak and a sw itch f rom Celebrex to Vioxx w hile permit t ing the

claimant to continue full-duty employment .  The claimant cont inued to follow -

up w ith Dr. Brandt w ho ordered various diagnostic studies to evaluate the

claimant’s complaints.  Eventually, Dr. Brandt ordered a MRI of the lumbar

spine w hich w as interpreted as show ing a disc herniat ion at  L4-5 and L5, S1.

All of the claimant’s follow -up medical care was paid by respondents.  The

record ref lects that  the claimant  continued performing his normal w ork act ivit ies

and did not miss any w ork.

The record ref lects that  respondents exercised good faith in meeting its

obligations under our w orkers’  compensation laws by continuing to provide the

claimant w ith all related medical treatment, despite the various inconsistencies

and changes in the claimant ’s complaints.  Based upon the MRI study and Dr.
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Brandt’s reports, the employer’s nurse brought the medical information to the

attention of the company doctor, Dr. Dow, w hose progress note and

recommendations are set out in their entirety below:

Karen White, the nurse from Riceland, brought in some
information on Mr. Grady.  I had seen him on 10/11/01 follow ing
sliding dow n a rice pile at w hich time he was complaining of pain
in his right ankle with a lateral sprain.  A lso, he had a minor sprain
to the right  knee.  He w as referred to orthopedics at  that  t ime.

He got better but  then the nurse at Riceland states he has had
several exacerbations since then.  They obtained an MRI of his
back to make sure that there w as not anything structural causing
the fact that  he keeps having pain in his ankle and knee.  They
founded an extruded fragment at L4/5 w ith compression of the
right nerve root.  This very w ell could possible explain his
symptoms.  It  is unusual in that  he has not had any back pain w ith
the injury but I did advise Karen there w as no w ay to say this w as
not the cause f rom the previous.  The only problem w ith the study
that  they did w as there w as acute edema of the disk f ragments
indicating an acute rupture and w hen I saw  him it  w as about 8
months ago.  I do not know  how  accurate MRI’s are for acute
versus chronic and I have recommended that  he see a
neurosurgeon.  (Cl. Ex. A, p.20) (Emphasis supplied)

The claimant w as next  evaluated by Dr. Steven L. Cathey, a

neurosurgeon in North Lit t le Rock, Arkansas.  It  must be noted that  Dr. Cathey

had previously evaluated the claimant  follow ing the June, 2000, industrial

injury.  Dr. Cathey’s report dated July 16, 2002, made several observations.

First, he stated that the MRI of the low er back show ed degenerative disc

disease at L4-L5 and L5-S1.  He further noted that  the claimant  did not  give a

history of  typical sciat ica, radicular leg pain, or lumbar claudication.  The
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claimant’s physical examination w as w ithin normal limits.  Dr. Cathey could not

explain the claimant ’s reported symptomalogy based upon the studies

performed.  Dr. Cathey released the claimant to return to w ork at regular duty.

The July 16, 2002, report  is set out in its entirety below:

DATE: July 16, 2002
PATIENT: Daniel Grady

HISTORY:     Mr. Grady returns today w ith a new  problem.
Although he is st ill plagued w ith chronic neck and upper back pain
that  he relates to an industrial injury sustained in June, 2000, his
chief  complaint today is chronic discomfort in the low er back,
both hips, both knees, and both ankles that developed in October
of 2001.  It  w as at that t ime that Mr. Grady slipped and slid dow n
a “ rice pod”  w hile on the job at Riceland Foods.  His feet and legs
impacted the ground and there w as init ial concern that  he may
have sustained bilateral ankle fractures due to the discomfort in
that  location.  A subsequent w orkup, how ever, showed no
evidence of fracture or dislocation despite the pain in his ankles,
knees and hips.  He did not init ially note any low er back pain at
the t ime of the October, 2001, injury.  A few  w eeks later he
began experiencing some low er back discomfort.  He w as
follow ed by an orthopedic surgeon in the area and treated w ith
Vioxx, Celebrex and other medications.  He cont inued to work full
t ime until last month w hen an MRI scan of his low er back w as
ordered for evaluation of  his persistent low er back pain.  The
study show ed degenerat ive disc disease at L4-L5 and L5-S1, and
he w as referred back for another neurosurgical evaluation.  The
patient really does not give a history of  typical sciat ica, radicular
leg pain, lumbar claudicat ion, etc.

PHYSICAL EXAMINATION:     His neurological examination is
negative.  He specif ically has no sign of lumbar radiculopathy and
straight leg raising is negative bilaterally.  He has some pain w ith
passive range of mot ion of the ankle and knee joints bilaterally,
but no restrict ion of movement w as noted.  There is point
tenderness in the lower back, but  no paraspinous muscle spasm
or restrict ion of movement w as noted there either.
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I have review ed the MRI scan of his lumbar spine.  He appears to
have a small disc protrusion at L4-L5 on the right .  At L5-S1 there
is a lef t  sided disc prot rusion, albeit  smaller that puts the S1 nerve
root at risk.

ASSESSMENT:     I have indicated to Mr. Grady, as w ell as his
case manager, that I cannot explain his current symptomatology
based on these disc prot rusions at  L4-L5 on the right  and L5-S1
on the left .  In other w ords, these structural abnormalit ies w ithin
the disc do not appear to be causing any clinical nerve root
impingement.  I therefore do not believe that  lumbar disc surgery
is likely to relieve his current symptomatology.  I have gone over
this in great detail w ith the pat ient .  I suspect he has
musculoskeletal pain related to the fall last October that  may
eventually go on and resolve.

PLAN:     As far as work is concerned, I am going to go ahead and
give him a release to go back tomorrow  at regular duty.  Since
Celebrex and Vioxx have no longer been very effective for his
current symptoms, and he actually started having some GI upset
w ith both medications, I of fered him a trial of Bextra 10 mg per
day.  The patient really w as not strongly interested in trying
addit ional medicat ion, so I did not give him either any samples or
a prescript ion.

The patient is otherw ise released from scheduled follow -up.  As
alw ays, I stand ready to reevaluate Mr. Grady, part icularly should
his pain change in character or location.  (Cl. Ex. A, pp. 20(A) &
20(B)) (Emphasis supplied)

I feel compelled to point out that many of  the claimant ’s medical exhibits

have been underlined which is in violation of the Prehearing Order f iled in this

case, but, w as not noted at the time of their introduct ion.  I have omitted the

highlighted information because it  is apparent that the emphasis was not made

by the medical provider or this administrative law  judge.  It  may be necessary

to substitute those pages before the transcript  is prepared for appeal, if  taken.
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The record reflects that the claimant cont inued working for Riceland

performing his normal job duties follow ing his release by mult iple medical

providers.  He stated that he did not see a doctor betw een September, 2002,

and April 23, 2003, at  w hich t ime he w ent  to see Dr. William Hurst , D.O.

because of cont inuing back and neck pain.  The claimant stated that he went

to the company nurse, Karen White, in late March, 2003, to request  addit ional

medical treatment at w hich point  Ms. White called the workers’ compensation

insurance carrier who denied further treatment.  Dr. Hurst ordered another MRI

and referred the claimant to Dr. Abraham, a neurosurgeon, w ho in turn referred

the claimant to Dr. Savu for pain therapy.  All of  the claimant ’s medical

treatment after April 23, 2003, w as paid through respondents’ health

insurance.  In addition, the claimant has received short-term disability benefits

since April 29, 2003, w hich w as the last date that  he w orked.  Apparently, Dr.

Hurst  restricted the claimant  from lif t ing, despite the fact that  he had performed

his normal job duties for more than eighteen (18) months.  Respondents did not

have work available w hich did not  require lif t ing.  (Tr.28-31)

The claimant reported back and neck pain to Dr. Hurst on April 23, 2003.

It  is unclear w hether the claimant provided Dr. Hurst w ith the results of his prior

diagnostic studies.  How ever, Dr. Hurst ordered an MRI of the claimant’s

lumbar spine, as w ell as an MRI of the cervical spine.  It  must be noted that the

diagnostic studies did not  reveal any object ive f indings that w ere not contained
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in the prior diagnostic studies.  Despite the claimant’s contention that  the

cervical MRIs reflect  a new  injury follow ing the October 10, 2001, event, it

appears that  the cervical MRI performed on April 25, 2003, is consistent w ith

the cervical MRI performed in November, 2000.  (Cl. Ex. A, p.22)(Resp. Ex. A,

p.4)

COMPENSABILITY

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met his burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

For the claimant to establish a compensable injury as a result of a
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specif ic incident w hich is identif iable by time and place of occurrence, the

follow ing requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must  be

established:

1.    Proof by a preponderance of the evidence of an
injury arising out of and in the course of
employment;

2.    proof by a preponderance of  the evidence that
the injury caused internal or external physical harm
to the body w hich required medical services or
resulted in disability or death;

3.    medical evidence supported by objective
medical f indings, as defined in A. C. A. §11-9-
102(16), establishing the injury; and,

4.    proof by a preponderance of the evidence that
the injury w as caused by a specif ic incident and is
ident if iable by t ime and place of  occurrence.

If  the claimant fails to establish by a preponderance of  the evidence any of  the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

Mikel vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In addition, medical opinions addressing compensability must be stated

w ithin a reasonable degree of medical certainty.  Ark. Code Ann. §11-9-

102(16)(B).

As previously pointed out, respondents exercised good faith in meeting
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its obligat ions under our w orkers’  compensation laws by providing the claimant

prompt , reasonably necessary medical treatment.  The claimant w as referred

to both an orthopedic surgeon, Dr. Jason Brandt, as well as a neurosurgeon, Dr.

Steven Cathey, for evaluation and treatment.  Both of these specialists are

highly respected in their f ield.  Dr. Brandt remained the claimant’s primary care

physician for almost one year.  He ran various diagnostic studies to rule out

significant injury.  Dr. Brandt treated the claimant for mult iple complaints

despite the lack of  any causal connection betw een his initial diagnosis and the

claimant’s subsequent symptoms.  Dr. Brandt ’s evident iary deposit ion w as

taken September 23, 2003, and made a part  of  the record as “ Respondents’

Exhibit  B.”   It must be noted that  Dr. Brandt released the claimant to full work

duty on October 31, 2001.  He reexamined the claimant on November 28,

2001. The claimant reported he w as doing well, at w hich t ime the claimant

w as cont inued on full duty w ithout permanent impairment and released to

return as needed.  The claimant  returned on December 20, 2001, w ith

addit ional complaints, specif ically, bilateral low er extremity pain of unexplained

etiology, reported as being worse follow ing weight lif t ing activit ies.  Again,

despite and possible issue concerning the causal connect ion of  the addit ional

complaints and the admit ted injury, Dr. Brandt continued to t reat  the claimant’s

symptoms and respondents continued to provide care.  Rather than conduct an

exhaustive analysis of Dr. Brandt’s deposit ion, suf f ice it  to say that  w hen
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questioned on cross-examination by the claimant’s attorney concerning the

causal connect ion betw een the claimant’s subsequent diagnosis of a herniated

disc in the lumbar spine, and the October 10, 2001, event , he responded that

it  w as “ possible”  and “ conceivable” .  (Resp. Ex. B, pp.12-13, 24, 27)

This claim turns almost ent irely upon the credibility of the claimant.  The

claimant’s test imony w as replete with inconsistencies and contradict ions.  On

cross-examination, claimant acknow ledged that w hen he visited Dr. Brandt on

November 28, 2001, he had been working more than one month full-duty

w ithout experiencing any hip or low er extremity symptoms.  On further cross-

examination, the claimant appeared hesitant and, at t imes, unresponsive.  He

attributed the onset of symptoms to medication ef fects and that  the symptoms

came on after the medicine w ore-off .  I did not  f ind the claimant  to be a

credible w itness.  (Tr.34, 37-43)

Further, the claimant ’s course of conduct and act ivit ies both at the

w orkplace and outside the w orkplace are inconsistent w ith this claim.  As

previously noted, the claimant w orked full-duty for more than eighteen (18)

months before f inding a physician that  placed restrict ions on his act ivit ies and

took him off  w ork.  Other specialists, including Dr. Brandt and Dr. Cathey,

permit ted the claimant to work full-duty despite having the same diagnostic

studies and object ive f indings that w ere made by Dr. Hurst.  In addit ion, the
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record reflects that the claimant w as active outside the workplace and that  his

act ivit ies included weight lif t ing.  The claimant failed to call any corroborating

w itnesses to test ify that they observed the claimant having any physical

problems w hich w ould prevent him from working.  The record, in fact, ref lects

that  the claimant  w as, at all t imes, capable of w orking.  

A claimant is not required to establish the causal connect ion betw een a

w ork-related incident and an injury by either expert medical opinion or object ive

medical evidence.  See, Wal-Mart Stores, Inc. vs. Van Wagner, 337 Ark. 443,

990 S.W.2d 522 (1999).  In fact, the Arkansas Courts have long recognized

that  a causal relat ionship may be established betw een an employment  related

incident and a subsequent physical injury based on evidence that the injury

manifested itself  w ithin a reasonable period of t ime follow ing the incident  so

that  the injury is logically attributable to the incident  w here there is no other

reasonable explanation for the injury.  Hall vs. Pitman Construct ion Co., 234

Ark. 104, 357 S.W.2d 263 (1962). However, if the disabilit y does not  manifest

itself  unt il months after the accident , so that  reasonable men might  disagree

about the existence of a causal connect ion betw een the accident and disability,

the issue becomes a question of fact for the Commission’s determination.

Kivett vs. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962); Wentz vs.

Service Master, 75 Ark. App. 296, 575 S.W.3d 753 (2001).

However, the law  does require that any opinions addressing
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compensability be stated w ithin a reasonable degree of medical certainty.  The

claimant’s disability,  if  any, did not manifest itself  for months after the alleged

injury.  No competent medical evidence has related the claimant’s current

problems to the admit ted injury.

In my opinion, it  w ould require sheer speculat ion and conjecture to

attribute the claimant’s alleged injury, need for treatment, and disability,  if  any,

to an October 10, 2001, event .  Conjecture and speculat ion, how ever plausible,

cannot be permit ted to supply the place of proof.  Dena Construct ion Company

vs. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas Methodist

Hospital vs. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

Even if  the claimant sustained a lumbar and cervical injury as the result

of the October 10, 2001, incident , w hich is not conceded herein, the record as

a w hole ref lects that  the claimant’s healing period has long since ended and

that  claimant  is not ent it led to temporary total disability benefit s and addit ional

medical treatment.

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department vs. Breshears, 272 Ark.

App. 244, 613 S.W.2d 392 (1981); Johnson vs. Rapid Die & Molding,

46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any
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other employment, the wages which the employee was receiving at the time

of the injury.  The Commission may consider the claimant's physical capabilities

and evaluate his ability to engage in any gainful employment.  The claimant

bears the burden of proving both that he remains within his healing period and,

in addition, suffers a total incapacity to earn pre-injury wages in the same or

other employment.  see, Palazolo vs.Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994). 

The Workers’  Compensation Act requires employers to provide such

medical services as may be reasonably necessary in connection w ith an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. vs. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constit utes reasonably

necessary medical treatment under A.C.A. §11-9-508 is a question of fact for

the Commission.  Gansky vs. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. vs. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment w hich is required to stabilize and

maintain an injured w orker’s status remains the responsibility of  the employer.

Artex Hydrophonics, Inc. vs. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

The burden of proof lies w ith the claimant.  After review ing the evidence

in this case impartially, w ithout giving the benefit  of  the doubt  to either party,

I f ind that the claimant has failed to prove that he is entit led to additional

w orkers’  compensation benefits.  Accordingly, the within claim is hereby



-22-

respectfully denied and dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


