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STATEMENT OF THE CASE

A hearing was conducted September 12, 2003, to determine w hether

the claimant sustained a compensable injury w ithin the meaning of  the

Arkansas Workers’  Compensat ion Laws.

A prehearing conference was conducted on July 16, 2003, and a

Prehearing Order w as f iled on said date.  A copy of  the Prehearing Order w as

marked “ Commission’s Exhibit  1"  and made a part of  the record w ithout

objection.

At the prehearing conference, it  w as stipulated that  the

employee/employer/carrier relationship existed at all relevant t imes through on

or about January 2, 2002, at w hich t ime the claimant w as laid-off ; and that the
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claim had been controverted in its ent irety.  The parties w ere directed to

st ipulate to the applicable compensat ion rates or be prepared to document same

at the scheduled hearing.  At the hearing, it  w as agreed that the claimant’s

hourly w age rate w as $9.96 and that he w as a full-t ime employee, w hich w as

consistent w ith the f iling of a Commission Form AR-2 show ing an average

w eekly w age of $398.00 which w ould yield a compensation rate of $265.00

per w eek for temporary total disability.  During the hearing, the claimant

test if ied that  he w orked considerable over-t ime.  Accordingly, respondents w ere

directed to f ile a Commission Form AR-W and/or documentation addressing the

claimant’s earnings, w hich w ere submit ted subsequent to the hearing and made

a part of the record herein.

By agreement  of  the part ies, the primary issue presented for

determination concerned compensability.   If  overcome, claimant’s entit lement

to associated benefits must be addressed.

At the prehearing conference, the claimant contended, in summary, that

he sustained a compensable back injury as the result of a specif ic event

identif iable in t ime and place of occurrence on or about  August 1, 2001; that

respondents should be held responsible for all medical and related treatment,

including, but not limited to back surgery performed by Dr. Jeff rey A.

Kornblum; that he w as entit led to temporary total disability for various dates

w hich w ould be ident if ied at the scheduled hearing; and that  a controverted
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attorney’s fee should attach to any benefits aw arded.

At the hearing, claimant contended that he w as entit led to temporary

total disability beginning in February, 2002, and cont inuing through the present.

The record ref lected that  the claimant  drew  unemployment compensation for

approximately one (1) year follow ing his lay-off  in January, 2002.  In addit ion,

the record reflected that much of  the claimant’s medical treatment w as paid

under his group health insurance or through COBRA insurance, and, that in the

event compensability w as overcome, respondents were entit led to a credit or

of fset  for unemployment  compensat ion received pursuant to A.C.A. §11-9-506,

as w ell as an offset against medical paid by third-party providers pursuant to

A.C.A. §11-9-411.  Finally, the claimant test if ied that he had never undergone

any type of  back surgery previously contended.  (Tr.36-37, 51-54, 73-74)

During the prehearing conference, respondents contended that the

claimant did not sustain a compensable injury w ithin the meaning of  the

Arkansas Workers’  Compensat ion Act, maintaining that  claimant ’s physical

problems w ere the result of a pre-existing condit ion and unrelated to any injury

allegedly sustained w hile employed by the respondents.  Respondents further

contended that  the claimant  did not  t imely report his alleged on-the-job injury

and that it  w ould not be responsible for any benefits prior to the report ing on

June 20, 2002.  At the hearing, respondents further contended that the

medical records failed to ref lect any object ive f indings of compensable injury in
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August, 2001.

The claimant  test if ied in his own behalf.  Rodney Garner and Sandi Burks

w ere called as w itnesses for the respondents.  The record is composed solely

of the transcript  of the September 12, 2003, hearing containing a joint medical

exhibit consist ing of thirt y-seven (37) pages, together w ith the w age records

submit ted subsequent to the hearing.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The employee/employer/carrier relat ionship existed at  all relevant  t imes

through on or about January 17, 2002, at w hich t ime claimant’s

employment w as terminated due to a major dow nsizing by the employer.

3. At the t ime of  claimant ’s alleged injury, his average w eekly w age for a

full-t ime w ork w eek w as $398.00, w hich w ould entit le him to a

compensation rate of $265.00 per w eek for temporary total disability in

the event  his claim w as found compensable.
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4. The claimant has failed to prove, by a preponderance of the credible

evidence, that  he sustained a compensable injury arising out of and

during the course of  his employment w hich w as caused by a specif ic

incident identif iable by time and place of occurrence, and w hich w as

supported by object ive medical f indings establishing a w ork-related

injury.

5. The claimant has failed to prove, by a preponderance of the evidence,

that  his physical problems, need for treatment, and disability, if  any,

follow ing his lay-off  in January, 2002, w ere in any w ay causally

connected to an injury sustained w ith the respondent/employer.

6. Respondents have controverted this claim in it s ent irety.

DISCUSSION

This claim turns almost entirely upon the claimant’s credibility.   A

claimant’s test imony is never considered uncontroverted.  The test imony of  an

interested party is alw ays considered to be controverted. Lambert vs. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix vs. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994); Continental Express vs.

Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

The record in this case is replete w ith inconsistencies and contradict ions.

The medical evidence ref lects that the claimant had a pre-exist ing history of

back complaints.  The claimant’s course of conduct and work history, including
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his continued employment w ith the employer herein, performing physically

demanding labor through the date of his termination is inconsistent w ith the

claim.  Further, the claimant’s subsequent course of medical treatment  also

contains inconsistencies.  A summary of  the evidence ref lect ing these

inconsistencies and contradict ions follow s.

The claimant , Chad Burnett Gammon, is tw enty-seven (27) years old.

The claimant has w orked for the employer on tw o (2) separate occasions.  He

originally w orked for the respondents approximately one (1) year as a machine

operator.  During his initial employment, the claimant also enrolled in a truck

driving school at Marked Tree, Arkansas.  He lef t  respondents’  employment to

become a truck driver.  The claimant drove a truck for a year and a half (1-1/2)

before returning to w ork for the within employer during the later part  of

February, 2001.  The claimant  init ially returned to w ork performing his previous

job.  He subsequently cross-t rained to w ork in the sandblasting and paint ing

department w hich paid more money.  Part  of  the claimant ’s w ork included

lif t ing and pouring sacks of sand w eighing approximately one hundred (100)

pounds each into a hopper to be used in sandblast ing.  The claimant’s

descript ion of the injury is set out below:

Q     Okay.  If you w ill for me, just describe in your ow n w ords
w hat  happened to you on August the 1 st?

A     When I w as loading the sand, I had lifted a hundred pound
bag of  sand of f  the skid, and when I turned to dump it  in the
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hopper, my back just caught.  I w as kind of  half  buckled over and
I didn’ t  know  exactly w hat happened.  The hopper ran out of
sand, and the other guy that  w as in there sandblasting, he came
out to see what w as w rong because he was empty, out  of sand.

Q     Okay.  Do you have to lif t  the sandbags up to some height
in order to get them into the hopper?

A     You’ ve got to lif t  them up about shoulder height, w hich on
me is about  is about  six feet.

Q     Okay.  How tall is the hopper?

A     The hopper is about – probably about four and a half to f ive
feet tall.

Q     Okay.  So do you have to lif t  the bag up on your shoulder?

A     You have to get it  up and over to the top of the hopper to
open the bag up.

Q     And the bags come in standard w eight?

A     Yes, one hundred pounds.

Q     All right.  You said you took them of f a skid.  How  many
bags are there on a skid?

A     There is, I believe, 36 bags on a skid.

Q     Okay.

A     And they sit  on top of  – the skids are about three feet high,
but they set  on top of  another skid.  So if  you are at  the bottom
of that skid, you are picking it  up from three feet high.

Q     Okay.  Are they immediately adjacent to the hopper or do
you have to carry the bags some distance?

A     They are approximately six feet from the hopper.
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Q     All right.  In the course of  a day, in the course of an eight
hour day, do you have any appreciat ion for how  many t imes you
w ould have to – you or w hoever w as doing that w ould have to lift
those hundred pound bags and pour them into the hopper?

A     Well, depending on how  busy it  w as, you w ould go betw een
half a skid, w hich is about 18 bags, to a skid and a half, w hich is
about  54 bags.

Q     Okay.  You could be lift ing up to over 50 hundred pound
bags a day.  On August the 1 st w hile you w ere lif t ing, w hat
happened to you?

A     My back gave out.  When I tw isted to dump the bag in the
hopper, something kind of  popped and I just  buckled over.  I didn’ t
know  w hat happened?

Q     Okay.  In your deposition, and I’m at page 26, in your
deposit ion you test if ied, “ When I turned to dump it in the hopper,
I had it  turned to my left , and w hen I turned and leaned to dump
it  in, my back caught .  It just  caught .  I felt a sharp pain.  I was
trying to double over at the w aist.”

A     Correct.

Q     Were you able to straighten up?

A     No, sir, not  right  away.  (Tr.14-16)

The claimant maintained that he reported the incident to his supervisor,

Rodney Garner.  The claimant  continued w orking, although he maintained that

he did not go back to loading sand.  The claimant stated that he first sought

medical treatment  from his family physician, Dr. Craig McDaniel,  at  the

Northeast Arkansas Clinic.  There is a medical report  dated August 31, 2001,

from Dr. McDaniel w hich contains a history consistent w ith the claim; how ever,
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the report does not contain any object ive evidence of injury, but, rather, merely

a complaint of back pain tw o (2) days earlier, related to lif t ing at w ork.  (Jt. Ex.

A, p.5)

Again, the claimant cont inued working for the respondent herein through

at least January 17, 2002, at w hich t ime his employment  w as terminated

because of a major dow nsizing.  The record reflects that the claimant did not

seek any medical treatment betw een August 31, 2001, and his termination.

The claimant next  returned to Dr. McDaniel on February 25, 2002, again

complaining of severe back pain, unrelated to any reported injury.  The report

further indicated that  the claimant  had experienced pain off  and on for

approximately three (3) months.  (Jt. Ex. A, p.6)

The claimant w as then referred to Dr. Jeffrey A. Kornblum, a

neurosurgeon in Jonesboro, Arkansas, for a neurosurgical consultation.  Dr.

Kornblum examined the claimant on March 13, 2002.  Dr. Kornblum’s

comprehensive history, as well as his initial impression is set out below:

HPI:     Mr. Gammon is a 26-year-old gentleman seen in
consultation on 3/13/02 at the request  of  Dr. Craig McDaniel.  He
is accompanied w ith his mother and son.  He notes complaints of
severe back pain radiat ing to his thighs.  He notes he has had
some intermittent back troubles since high school football.   He
notes how ever that  last September, he w as tw ist ing and had an
increased problem w ith pain.  His symptoms sett led down a bit
but did not  resolve.  In February, he had a severe exacerbation
prompt ing an ER visit .  He has had analgesics, steroids, muscle
relaxants, non-steroidal but  states that  in the last month the pain
has averaged an 8 out of 10.  The pain is noted to f luctuate.  He
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has not complained of pain going below  his knees.  He has not
had numbness or paresthesia into his legs.  He does not report
change in bow el or bladder funct ion.  He does note that any form
of strain exacerbates his back pain.  He states he has been laid off
for the last  few  w eeks but w hen he w as w orking the act ivity and
movement felt a lit t le bet ter for him.  He has not had any physical
therapy.  He notes many of  the act ivit ies around his house and
caring for his 3-year-old, he has recently been sharing w ith his
mother.

* * * *
IMPRESSION: Mr. Gammon appears to have a long history of
mechanical back complaints, now w ith severe pain in his back
w ith evidence of a large L4 disk herniat ion.  I review ed w ith him
my concerns as to the extent of his problems and his disk disease.
I am uncertain as to the correlation at this junct ion.  (Jt. Ex. A,
pp.7-8)

Interestingly, follow ing the claimant ’s alleged injury of August, 2001, the

claimant sustained a w ork-related injury on October 30, 2001, specifically,

w hen a piece of  metal stuck his ring f inger w hile lif t ing a bag of sand.  The

claimant w as immediately sent to Dr. Michael D. Lack at Occupational Health

Partners in Jonesboro, Arkansas.  The narrat ive report from Dr. Lack is

illuminating for a couple of  reasons.  First , it  ref lects that  the claimant  had

indeed resumed his regular job duties w hich involved lift ing heavy bags of sand.

Further, the report  makes no ment ion of any complaints of  back pain as of

October 30, 2001.  (Jt. Ex. A, p.10)

Again, the record which w ill be explained more fully below , ref lects that

the claimant resumed his regular job duties, including lif t ing heavy bags of sand

w hich he continued performing until his termination.  I feel compelled to further
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point out that although the part ies stipulated that  the claimant’s employment

w as terminated on January 2, 2002, it  appears that he actually w orked through

at least January 17, 2002, as ref lected by the w age records submit ted

subsequent to the hearing and confirmed by the claimant.  (Tr.22)

Rodney Garner w as called as a witness for the respondents.  Mr. Garner

w as the lead person and supervised the claimant’s work after the claimant

transferred into the sandblasting and painting department.  Mr. Garner recalled

the claimant  report ing that he had strained his back during August, 2001.  He

documented the incident in a personal notebook, but  did not report the incident

to upper management or f ill out  a First  Report  of  Industrial Injury.  Mr. Garner

maintained that he inquired about the claimant’s condition for several days

follow ing the incident .  He indicated that  the claimant resumed his pre-injury

w ork act ivit ies w ithout  further complaints through the date of claimant’s

termination.  It  w as several months follow ing the claimant’s termination before

Mr. Garner learned that the claimant w as claiming a w ork-related injury.

Sandi Burks, the employer’s human resource manager, test if ied for the

respondents.  Ms. Burks stated that  the claimant came to her off ice in June,

2002, to f ile a w orkers’ compensation claim alleged to have occurred in

August, 2001.  The relevant port ion of her testimony is set out below:

A     He just came by and stated that he had came from his
attorney’s of f ice, and his at torney had advised him to come to me
and f ile a w orkers’  comp claim that  happened in August of 2001.
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He w as uncertain as to w hat  day it  w as, that  it  took place or
anything, and that  he had injured his back w hile loading sand into
the hopper.  That w as the f irst that I had heard of it .

Q     Did you ask Mr. Gammon any quest ions?

A     Yes, I did.  He explained to me that  he had been to see his
family physician and several specialists.  I then asked him if  he
injured his back in August, w hy he didn’t  come to me instead of
going to his family doctor.  That w ay I could have sent him
through the proper channels through our company doctor and had
filed it then.

Q     And w hat  w as his response?

A     That he didn’t  w ant  a w orkers’  comp injury against his name.

Q     Have you had any communications w ith Mr. Gammon since
that  t ime?

A     No, I haven’ t .  (Tr.67-68)

Ms. Burks also test ified concerning the claimant’ s w ork attendance

before and after the date of the alleged injury.  She pointed out that the

claimant missed w ork a total of  seven (7) days in the approximate five (5)

months follow ing the alleged injury.  However, the employer’s records ref lect

that  the claimant  missed tw enty (20) days of w ork during the six (6) months

prior to the reported incident .  It  appears that  most of  the claimant ’s absences

w ere due to family issues rather than any personal health problems.  

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d
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964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met his burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

As previously noted, the record in this case is replete with

inconsistencies and contradictions.  The medical evidence reflects that the

claimant had pre-existing back problems and had made complaints of back pain

to his family physician for more than ten (10) years.  Admittedly, the claimant

reported a work-related incident during August, 2001; however, the claimant

saw his family physician one-time only, at which time he was prescribed

medications, following which he resumed his normal work activities.  The

claimant’s work activities included physically demanding work, including heavy

lifting.  The claimant performed such work for almost five (5) full months

without requesting or seeking additional medical treatment.  In fact, the only
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medical treatment that the claimant received between August, 2001, and

February, 2002, was related to a work incident on October 30, 2001, which

required medical treatment.  The history contained in Dr. Lack’s October 30,

2001, report confirmed that the claimant continued to perform physically

demanding work, including, lifting one hundred (100) pound bags of sand.  The

claimant was sent to Dr. Lack because a piece of metal stuck his ring finger of

the left hand while lifting a bag of sand.  No other complaints were voiced.  The

claimant’s course of conduct and work history reflects that the claimant was

not having continuing back problems.  Following the claimant’s termination in

late January, 2002, he applied for, and received, unemployment compensation

reflecting that he was ready, willing and able to work.  The claimant next saw

his family physician on February 25, 2002, with severe back pain, without

identifying any injury.  The claimant did not file a workers’ compensation claim

until following further diagnostic testing which revealed extensive disk disease,

as well as disk herniations.  In my opinion, it would require sheer speculation

and conjecture to attribute the claimant’s subsequent physical problems to a

single work-related incident in August, 2001.  Conjecture and speculation,

however plausible, cannot be permit ted to supply the place of proof.  Dena

Const. Co. vs. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist  Hospital vs. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

After review ing the evidence in this case impartially, w ithout giving the
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benefit  of  the doubt  to either party, I f ind that  the claimant has simply failed to

prove that he sustained a compensable injury w ithin the meaning of the

Arkansas Workers’  Compensat ion Law s.  Accordingly, the w ithin claim is

hereby respectfully denied and dismissed. 

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


