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OPINION AND ORDER

A hearing was held in this matter on September 24, 2003.  A prehearing

conference was conducted on August 12, 2003, and a prehearing order was

filed on August 13, 2003.  A copy of the prehearing order has been marked as

Commission Exhibit No. 1 and made a part of the record without objection.   

During the prehearing conference, the parties agreed to the following

stipulations:
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1. The employee/employer/carrier relationship existed on
January 20, 2002;

2. An incident occurred on January 20, 2002, when the
claimant hit a pothole;

3. The claimant was earning an average weekly wage of
$474.00, which entitles him to a total compensation rate of
$316.00, and a partial compensation rate of $237.00.

During the prehearing conference, the parties also agreed that the

issues to be litigated at the hearing were limited to the following:

1. Whether the claimant sustained an injury that is compensable
under the Arkansas Workers' Compensation Law;

2. Whether the claimant is entitled to compensation for a five
percent (5%) permanent physical impairment;

3. Whether medical treatments were reasonable and
necessary for the claimant's compensable injury.

From a review of the record as a whole, to include the testimony of the

claimant, as well as the medical records and other documentary evidence, the

following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. § 11-9-704 (Cumm. Supp. 1997):

FINDINGS AND CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has
jurisdiction over this claim;

2. The stipulations agreed to by the parties and set forth
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above are hereby accepted as fact;

3. The claimant has established the elements necessary to
prove a compensable injury;

4. The claimant is entitled to temporary total disability
compensation for the period extending from August 15, 2002,
when he last worked, until July 23, 2003.

5. The claimant has proven by a preponderance of the
evidence that he is entitled to compensation for a five
percent (5%) impairment to the body as a whole. 

6. The claimant is entitled to reasonably necessary medical
treatment, and the respondents are liable for all medical
treatment provided to the claimant for his low back
complaints.

7. The respondents have controverted this claim in its entirety. 

DISCUSSION

The claimant was employed by the respondent employer as a long haul

truck driver.  On January 20, 2002, he was driving out of the yard in Little

Rock, when he hit a large pot hole.  His air suspension seat bottomed out,

causing him to hit his back and leg "very hard."  He didn't immediately notice

any symptoms, but, soon afterward, his back began to "tighten up, knot up,

and just get real tight."  These symptoms continued to worsen, and he began

to experience pain in his left lower extremity.  He reported the incident to the

employer through the QualCom communication system, and he received
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treatment in Jackson, Tennessee, that day.  X-rays revealed prominent

anterior osteophytes and reactive end plate changes at L3-4 and rounded

calcifications projecting over the left pubic ramus.  An acute lumbar strain was

diagnosed, and the claimant was released.

The claimant has a history of back problems dating back to when he

was a teenager.  These problems have included periodic episodes of back

spasms, and the problems were diagnosed as arthritis.  However, the claimant

testified that his symptoms subsequent to January 20, 2002, differed from any

of the symptoms he previously experienced.  In this regard, he testified that he

had never experienced symptoms in his left leg, and he testified that he had

never missed any time from work as a result of his prior back problems.  The

respondents were unable to obtain a complete record of the claimant's prior

treatment for back problems.

Since the January 20, 2002, incident, the claimant has been seen by

several physicians, and diagnostic tests have been performed. 

Electrodiagnositic tests revealed an absent peroneal motor response with

mildly slowed tibial on the left, which reports indicated could be indicative of an

L4-5 and possibly L5-S1 radiculopathy.  A MRI was performed on August 21,

2002, and this study revealed a large ostephyte at L3-4.  However, no

herniation was revealed.  X-rays were also performed on August 21, 2002,
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and these studies revealed degenerative changes in the lower thoracic and

lumbar spine with areas of spurring.  In addition, the studies revealed

narrowing of the L3-4 disc space and mild to moderate narrowing of the L4-5

disc space.

Dr.  Campbell, a surgeon, opined that the claimant's problems are

caused by long standing lumbar stenosis, and he opined that the problems

might have been exacerbated when the claimant hit the pothole.  Dr. 

Campbell concluded that surgery was not indicated.  The claimant was also

evaluated by Dr. Boyd, a neurosurgeon, and Dr.  Boyd concluded that the

claimant might benefit from surgery.  However, he did not recommend surgery

because of the claimant's weight, bad knees, and hip problems.    The

claimant was also seen by Dr.  Carro, who treated the claimant conservatively

with medication and physical therapy.  The claimant has also been treated by

Dr.  Olejcek, a general practitioner, for his back problems as well as numerous

other problems.  An evaluation was performed by the HealthSouth Evaluation

Center in Texarkana, and this evaluation indicated that the claimant is capable

of light or sedentary work.  In addition, based on this evaluation as well as the

claimant's history and his evaluation of the claimant, Dr.  John Sklar, a

physical medicine and rehabilitation specialist, opined that the claimant has a

five percent (5%) impairment to the body as a whole, as a result of his back
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condition.

Since the claimant contends that he sustained an injury after July 1, 1993,

this claim is controlled by the Arkansas Workers' Compensation Law as amended

by Act 796 of 1993.  Consequently, to establish the compensability of the claim, the

claimant must satisfy the requirement for establishing one of the five categories of

compensable injuries recognized by the amended law, including the requirements

common to all categories of injuries.  See, Jerry D. Reed v. Con Agra Frozen Foods,

Full Workers' Compensation Commission Opinion filed Feb. 2, 1995 (Claim No.

E317744).  Since the claimant in the present claim alleges that he sustained an

injury as a result of a specific incident which is identifiable by time and place of

occurrence, the requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Cumm. Supp.

1997) are controlling, and the following requirements must be satisfied:

(1)      proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment (see, Ark. Code Ann. §11-9-102(4)(A)(i)
(Cumm. Supp. 1997); Ark. Code Ann. § 11-9-102(4)(E)(i) (Cumm. Supp.
1997); see also, Ark. Code Ann. § 11-9-401(a)(1) (Cumm. Supp. 1997));

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical services
or resulted in disability or death (see, Ark. Code Ann. § 11-9-102(4)(A)(i)
(Cumm. Supp. 1997));

(3) medical evidence supported by objective findings, as defined in Ark.
Code Ann. §11-9-102(16), establishing the injury (see, Ark. Code Ann. § 11-
9-102(4)(D) (Cumm. Supp. 1997));

(4) proof by a preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by time and place of occurrence (see,
Ark. Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997)).
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.  Reed,

supra. 

In the present claim, I find that the claimant has established the

elements necessary to prove a compensable injury.  In this regard, the parties

agree that the incident occurred on January 20, 2002, when the claimant hit a

pothole as he was driving out of the yard.  Soon after this incident occurred,

the claimant began experiencing problems that progressively worsened, and

he sought medical treatment soon afterward.  Significantly, the claimant has

related a consistent history of injury to each of the medical care providers that

he has seen.  Consequently, I find that the preponderance of the evidence

establishes that the claimant sustained an injury arising out of and in the

course of his employment, as the result of a specific incident identifiable by

time and place of occurrence.  Moreover, the evidence establishes internal

physical harm that medical services were required.   The record includes

objective medical findings which establish the existence of a pre-existing

condition with his back.  However, the only evidence presented indicates that

the symptoms experienced by the claimant after January 20, 2002, differed

significantly, both in nature and severity, from the symptoms that he
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experienced before that time.  Moreover, Dr.  Campbell opined that it

"appeared" that the claimant's preexisting problems were exacerbated when

he hit the pothole.

Temporary disability is determined by the extent to which a compensable

injury has affected the claimant's ability to earn a livelihood.  An injured employee is

entitled to temporary total disability compensation during the period of time that he is

within his healing period and totally incapacitated to earn wages.  Arkansas State

Highway and Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981).  An injured employee is entitled to temporary partial disability

compensation during the period that he is within his healing period and suffers only

a decrease in his capacity to earn the wages that he was receiving at the time of the

injury.  Id.  The "healing period" is defined as the period necessary for the healing of

an injury resulting from an accident.  Ark. Code Ann. §11-9-102(6) (Cumm. Supp.

1997).  The healing period continues until the employee is as far restored as the

permanent character of his injury will permit.  When the underlying condition causing

the disability becomes stable and when nothing further will improve that condition,

the healing period has ended, and the claimant is no longer entitled to receive

temporary total disability compensation or temporary partial disability compensation,

regardless of his physical capabilities.  

In the present claim, I find that the claimant's healing period ended on July

23, 2003, when Dr.  Sklar assigned a permanent physical impairment rating. 
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Consequently, I find that the claimant is entitled to temporary total disability

compensation for the period extending from August 15, 2002, when he last worked,

until July 23, 2003.  In reaching this conclusion, I note that the claimant attempted to

work for a brief period of time, and the respondents are not liable for any temporary

disability benefits during the period of time that the claimant actually earned wages.

Injured workers bear the burden of proving by a preponderance of the

evidence that they are entitled to an award for a permanent physical impairment. 

Therefore, when considering claims for permanent physical impairments, the

Commission must impartially weigh all of the evidence in the record to determine

whether the preponderance of the evidence establishes that the worker sustained a

permanent physical impairment as a result of a compensable injury.  Crow v.

Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994).  See also, Maria

Jacobs v. Simmons Industries, Full Workers' Compensation Commission, opinion

filed August 19, 1997 (Claim No. E410386).  Physical impairments occur when an

anatomical, physiological, or psychological abnormality permanently limits the ability

of the worker to effectively use part of the body or the body as a whole. 

Consequently, an injured worker must prove that the work-related injury resulted in a

physical or psychological abnormality which limits the ability of the worker to

effectively use part of the body or the body as a whole.  Therefore, in considering

such claims, the Commission must first determine whether the evidence shows the

presence of an abnormality which could reasonably be expected to produce the

permanent physical impairment alleged by the injured worker.  Crow, supra.
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With regard to this determination, Ark. Code Ann. § 11-9-704(c)(1) (Cumm.

Supp. 1997) provides that "[a]ny determination of the existence or extent of physical

impairment shall be supported by objective and measurable physical or mental

findings."  Act 796 of 1993 amended the Arkansas Workers' Compensation Law to

define objective finding as "those findings which cannot come under the voluntary

control of the patient."  Ark. Code Ann. § 11-9-102(16) (Cumm. Supp. 1997).  In

addition, as amended by Act 796, medical providers, administrative law judges, and

this Commission cannot consider complaints of pain when determining physical or

anatomical impairment.  Id.  Furthermore, the amended law provides that, "for the

purpose of making physical or anatomical impairment ratings to the spine, straight-

leg raising tests or range-of-motion tests shall not be considered objective findings." 

In the present claim, Dr.  Sklar opined that the claimant sustained a five

percent (5%) impairment to the body as a whole as a result of his back

condition.  In addition, I find that the medical records indicate that the claimant

has sustained a five percent (5%) impairment to his back as a result of this

injury.  I also find that this rating is consistent with the A.M.A Guides to the

Evaluation of Permanent Impairment.  Accordingly, I find that the claimant has

proven by a preponderance of the evidence that he is entitled to compensation

for a five percent (5%) impairment to the body as a whole.  



GABA - F211407

-11-

ORDER

The respondents are directed to pay benefits in accordance with the

findings of fact set forth herein, along with their proportionate share of

attorney's fees.  All accrued sums shall be paid in a lump sum without

discount and this award shall earn interest at the legal rate until paid pursuant

to Ark. Code Ann. § 11-9-809 (Cumm. Supp. 1997).

IT IS SO ORDERED.

___________________________
Hon. C. Michael White
Administrative Law Judge


