BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. E500479

JACK ESTRIDGE, EMPLOYEE CLAIMANT
WASTE MANAGEMENT, EMPLOYER RESPONDENT #1
TRANSPORTATION INSURANCE CO., CARRIER RESPONDENT #1
SECOND INJURY FUND RESPONDENT #2

OPINION FILED JULY 16, 2003

Heari ng before Adm ni strative Law Judge Andrew L. Bl ood, on Cct ober
21, 1998, at El Dorado, Union County, Arkansas, and remand fromthe
Ful I Comm ssi on.

Claimant represented by the Honorable Robin Carroll and the
Honorable Floyd M Thomas, Jr., Attorneys at Law, El Dorado,
Ar kansas.

Respondents No. 1 represented by the Honorable Judy Robinson
W ber, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the Honorable Judy Rudd, Attorney
at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The hearing was conducted in the above-styled claim to
determne claimant's entitlenent to workers' conpensati on benefits.
It was stipulated that the enploynent relationship existed on
Septenber 28, 1994, and that the claimant earned wages sufficient
to entitle him to weekly conpensation benefits at the nmaxi mum
applicable |evel.

The cl ai mant contends that he sustained an injury arising out
of and in the course of his enploynent with respondent on Sept enber

28, 1994; as aresult of saidinjury, he required nedical treatnent



and has incurred a pernmanent inpairnent in the anount of 11%to the
body as a whole. The clainmant seeks the aforenentioned workers
conpensati on benefits as well as controverted attorney's fees and
reserves all other issues.

Respondents No. 1 contend that the lifting incident in
Sept enber 1994 did not cause the conpensable injury, as the term
are defined under the Wrkers' Conpensation Act, in that the sane
did not result in internal or external physical harm Respondents
No. 1 contend that while the first MR, according to Dr. Mason,
established the claimant had a herniated disc, during surgery on
January 19, 1995, Dr. Mason di scovered that there was no herni ated
disc; that the diagnosis at that time was spondylosis and facet
hypertrophy, both of which are degenerative in nature. As a
consequence of the afore, the Respondents #1 contend that the
conditions as diagnosed by Dr. Mason are not work rel ated and not
conpensable injuries under the Act. In the alternative,
Respondents No. 1 contend that if it is found that the clai mant has
sust ai ned a conpensable injury as a result of the lifting incident
of Septenber 1994, then, the condition for which surgery is
recommended i s degenerative di sc di sease, and, agai n, that the sane
is not related to anything resulting fromthe lifting incident.
Wth respect to the 11%i npai rnment assessed cl aimant, Respondents
No. 1 contend that the basis for the rating is degenerative disc
di sease and, therefore, the work injury is not the mjor cause of
the claimant's anatom cal inpairnent rating under the statute and

is not conpensable as a pernmanent disability.



In Ilight of the issues in dispute being that of
conpensability, Respondent No. 2, the Second Injury Fund, waived
its appearance at the hearing.

The testinony of M. Jack Estridge, the claimant, coupled with
the deposition testinony of Dr. J. Zachary Mson, along wth

medi cal reports and other docunments conprise the record in this

claim
Fromall of the evidence, | nake the follow ng:
FINDINGS
1. The Arkansas Workers' Conpensation Conm ssion has

jurisdiction.

2. On Septenber 28, 1994, the relationship of enployee-
enpl oyer-carrier existed anong the parties.

3. On Septenmber 28, 1994, the claimant earned wages
sufficient to entitle himto weekly conpensation benefits of $267
for tenporary total disability benefits.

4, On Septenber 28, 1994, the clainmant sustained an injury
arising out of and in the course of his enploynent.

5. The claimant's healing period ended April 15, 1996.

6. The cl ai mant has a permanent physical inpairnment in the
amount of 11%to the body as a whole as a result of his Septenber
28, 1994, conpensable injury.

7. The Respondents #1 shall pay all reasonabl e hospital and
medi cal expenses arising out of the injury of Septenber 28, 1994.

8. Respondents No. 1 have controverted the paynent of

wor kers' conpensation benefits.



CONCLUSIONS

The principal issue before the Comm ssion at this juncture is
that of conpensability. The respective positions of the parties
relative to the afore are set forth above in their contentions.

The claimant, with a date of birth of Cctober 15, 1949, has an
ei ghth grade educati on. The claimant presents an enploynent
hi story consi sting of heavy, manual | abor jobs since approxi mately
the age of 16.

The record reflects that while the claimnt has worked
principally performng heavy, manual [|abor jobs throughout his
enpl oynent history, he has on occasi on been both self-enpl oyed and
performed duties as a supervisor. Further, claimnt was drafted
into the U S. Arny and assigned duties in the conbat zone during
the Vietnamconflict a total of |l nonths, 8 days from Decenber 1,
1969. The claimant was in a conbat setting during his mlitary
service and received an honorabl e di scharge.

The record reflects that a majority of the work perforned by
the claimant during his civilian enploynent entailed work in the
oil fields. The claimant also worked as a skidder driver in the
| og woods and for a very short period, approximately two days, in
a factory setting.

The cl ai mrant conmenced hi s enpl oynment with respondent in 1992
as an equi pnment operator. The clai mant acknow edged that he had
previ ously experienced pulled rmuscles in his upper back on one to
two occasions, during which he mssed one to two days from work.

Additionally, the claimant's prior nmedical history reflects that at



one juncture he underwent surgery for a hernia, however, mssed a
m ni rum anmount of time from work, and upon returning to work
continued to di scharge enpl oynent duties in a supervisory capacity.
The claimant has also suffered injuries to his fingers.

The cl ai mant acknow edged recei vi ng nedi cal treatnent rel ative
to various physical and psychol ogical conplaints from the VA
Hospital, to include lancing a cyst, and treatnent for post-
traumatic stress disorder, which was diagnosed in 1990. The
testinmony of the claimant reflects that he has had inpatient
hospitalization on two occasions relative to the post-traunatic
stress disorder. The evidence reflects that one of the
hospi tal i zati ons was whil e the cl ai mant was enpl oyed by respondent,
and one prior to his enploynent. Finally, the claimant receives VA
benefits as a result of service-connected injuries and disability,
the post-traumatic stress disorder.

The cl ai mant deni es t hat he experienced | ow back conpl ai nts or
required treatnment relative to sane prior to Septenber 28, 1994.
As previously noted, claimant comenced his enployment wth
respondent in 1992 as a heavy equi pnent operator. The evi dence
reflects that clai mant sustained his injury of Septenber 28, 1994,
as the result of alifting incident within the course and scope of
hi s enpl oynent with respondent. Specifically, claimnt was in the
process of carrying a cross tie when he sustained his injury. The
testimony of clainmant reflects:

.. . .l said, 'l am going up here and
get these crossties ready." And he told
me how many we was going to need, and

they was sitting inside the fire wal
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where we pulled the tank, and | got out
of the truck, put ny gloves on, and the
crossties were old railroad crossties.
They weren't fully green or nothing. |
picked it up and started wal king. W had
washed rock about that big, big old round
gravel (indicating), and | guess | wal ked
eight or ten foot and the crosstie
started slipping out of ny hands. I
squatted real fast to get another hold on
it, and then when the weight hit nme, in
ny back here, it was kind of a sharp pain
and a deep burning in there. | just
dropped the crosstie,. . . (T. 17.)

Fol | owi ng t he Septenber 28, 1994 incident involving the cross
tie, claimant imedi ately reported the injury to his supervisor,
M. Chris Tuney. The claimant's testinony reflect in reporting the
synptons or conplaints to M. Tuney:

. .1 said, "I ain"t never had nothing
like this to happen to me before,' just a
muscl e, you know, in the upper part of ny
back hurt, and they set ne up with Doctor
Ownens. (T. 18.)

The evidence in the record reflects that on October 4, 1994,
the claimnt was seen by Dr. J. Douglas Omnens, relative to the
Septenber 28, 1994 |ifting incident. After relating the history of
his injury to Dr. Ownens, a physical exam nation was had. Dr. Oaens
noted that the plain filns of the | unbosacral spine showed no gross
abnormality, except straightening of the normal |ordotic curve.
The claimant was prescribed nmedication, to include Valium for
nmuscl e spasns. The cl ai mant was agai n seen by Dr. Onrens on Cct ober
7, 1994, at which tine he was allowed to return to work at |ight
duty on Cctober 10, 1994, and to regular duty on Cctober 17, 1994.
(RX. 1, pp. 59-62.)

The claimant's testinony reflects that while he attenpted to
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performwork in accordance with the restrictions placed on him by
Dr. Ownens, he continued to experience pain in his |ow back.
Specifically, claimnt noted that he was assigned to the track hoe,
a heavy pi ece of equi pnent, with a confortabl e seat; however, while
the mapjority of his physical efforts were upper body novenent, his
| ow back pain continued to increase. The claimant finally returned
to Dr. Ownens and additional diagnostic studies were perforned
Specifically, on Decenber 2, 1994, claimant underwent an MRl of his
lunmbar spine at South Arkansas Radiation Therapy Institute,
pursuant to referral by Dr. Onens. (RX. 1, p. 58.) The clai mant
was |later referred by Dr. Omvens to Dr. J. Zachary Mason, a Little
Rock neur osur geon.

On Decenber 21, 1994, claimnt was evaluated by Dr. Mason
pursuant to the above-cited referral. The Decenber 22, 1994 report
of Dr. Mson relative to the initial evaluation of clainmant
reflects, in pertinent part:

TESTS ORDERED/ REVI EVIED: The MRl does
show him to have marked degenerative
changes at L5-S1 wth anterior disc
herniation as well as sone posterior
herni ati on. The herniation at the L5-S1
| evel projects nore tothe left. At L4-5

he has a broad based herniation which
projects both to the left and the right.

| MPRESSION: | do not think that he wll
respond to any further conservative
nmeasur es.

RECOMVENDATI ONS: | have recommended to

him that he have a |unbar nyelogram to
|l ook at this nore closely and then to
proceed with surgery as indicated. Heis
to discuss this wth his worker's
conpensation carrier and then to notify
us after he obtains approval to nmake the
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proper arrangenents. (RX 1, pp. 12-13.)

On January 23, 1995, claimant underwent a |unbar nyel ogram
pursuant to the referral of Dr. Mason, under the care of Dr. Henry
Lile. The inpression generated pursuant the |unmbar nyel ogram and
post - nyel ogram CT scan of the lunbar spine resulted in a decision
to proceed to surgery. (CX. 1, pp. 19-20.) The discharge sumary
relative to the claimant reflects that he was admtted to Bapti st
Medi cal Center on January 23, 1995, under the care of Dr. Mason
with an adm tting diagnosis of |unbar herniated nucl eus pul posus.
On January 24, 1995, the cl ai mant underwent a surgical procedure in
the formof a foram notomes at L4-5 bilaterally and at L5-S1 on
the right. The claimant's di scharge diagnosis was that of facet
hypertrophy. (CX 1, p. 8.)

The evidence reflects that following the claimnt's January
25, 1995 discharge fromBapti st Medical Center, he continued under
the care of Dr. Mason relative to his back conplaints. During the
March 15, 1995 followup visit, Dr. Mason observed that nost of the
claimant's conplaints were arthritic in nature and that the
cl ai mant was neurologically intact. The March 15, 1995 report
further reflects a reconmendation that the claimant start a
recondi ti oni ng programsuch as work hardening to help get himinto
shape to return to work. The report concl udes:

| do not have nmuch el se that | can do for
himat the present time. | would like to
see him again for followup evaluation
after he has conpleted his Wrk
Hardening. (RX. 1, p. 9.)

The evidence reflects that after Dr. Mason |earned that the



cl ai mant had not participated in the work hardeni ng programper his
reconmendati on, he authored a release returning the claimnt to
regul ar work, effective April 17, 1995. The claimant had not been
seen by Dr. Mason since March 15, 1995, wuntil he was seen in
followup on May 11, 1995. The May 11, 1995 report of Dr. Mason
reflects, in pertinent part:

M. Jack Estridge returned to ny office
on May 10, 1995. The patient relates to
me that he is having a great deal of
difficulty trying to do anything at this
point intime. He seens to be nuch worse
overall. He tells me that he has not
done any of the woirk hardening we
recommended. After we heard that he was
not attendi ng work hardening and was not
returning to see us we released himfrom
our care on April 11, 1995. He was
released to return to work effective
April 17, 1995.

Today the patient tells nme he is unable
to perform work due to his pain. He
conplains of a burning sensation that
radi at es down both | egs.

* * *

H s surgery was done on January 24, 1995.
At that tinme he underwent a bilateral
deconpressi ve nedi al facetectony at L4-5
and a nmedial facetectonmy at L5-S1 on the
right. He had bul ging spondylitic discs
which were firm with no evidence of
her ni ati on.

| MPRESSI ON: H s synptons predom nantly
seem to be inflammatory but he has not
responded to the nonsteroidal anti-
inflammatory nedications. (RX 1, p. 6.)
Dr. Mason recomended that the clainmant have a |unbar MRl scan as
a result of the evaluation of May 10, 1995.

The record reflects that on May 12, 1995, cl ai mant underwent



an MRl of his |unbar
Mason of May 10, 1995. The MRl report, perfornmed by Dr. M chael

King, relative

to the claimant, reflects, in pertinent part:

1. Moderate postoperative diskectony
scar at L4-L5 resulting in mld
symetrical anterior effacenent of the
dural sac. There is no recurrent HNP at
this level.

2. M ni nal ri ght-sided epi dur a
fibrosis at L5- S1, again wth no
recurrent HNP.

3. There is chronic L5-S1 disc
protrusion w th associ at ed end-pl ate
spurring which causes a noderate
right L5 foranmen stenosis.

4. M| d degenerative facet arthropathy
bilaterally at L4-L5. (CX. 1, p. 21.)

spi ne pursuant to the recomrendati on of Dr.

T.

In July 1995, claimant was referred by respondents to Dr.

Edward H. Saer

Saer's July 6,

claimant reflects

treatnent relative to sane. Dr. Saer also had access to

claimant's pri

conplaints growi ng out of the Septenber 28, 1994 acci dent.

, I1l, a Little Rock orthopedic physician.

1995 report relative to his evaluation of

or nedical relative to treatnment received

report reflects, in pertinent part:

. . . .He injured his back on Septenber
28, 1994 lifting cross ties. He
devel oped pain in the back as well as in
the | ower extremties, worse on the right
than the left. He remai ned synptomatic
and ultimtely was worked up and noted to
have sone stenosis at L4-5 and L5 on the
right and underwent deconpression in
January 1995. He did well for the first
couple of days after surgery but then
synpt ons recurred and he's been
synpt omati ¢ ever since.

10

the history of the claimant's injury
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for

The



* * *

X-rays show sonme narrowing and early
degenerative change at L4-5 and L5-Sl.

Hi s preoperative myel ogram and CT showed
spondyl osi s W th | at er al recess
encroachnent at L4-5 worse on the |eft
than the right and sone changes at L5-S1
on the right. H s surgery included
deconpressi ve nedi al facetectony at L4-5
bilaterally and L5-S1 on the right. No
HNP was identified. Post - operative MR
shows evidence of scarring but no
recurrent HNP. He does have sone end
plate spurring at L5 on the right and
facet arthropathy at L4-5.

H's persistent synptons are probably
related to his degenerative di sc di sease.
| don't think that further surgery is
likely to be particularly hel pful at this

tinme. He needs to get into a good
condi tioning program both aerobically,
as well as for his back. He needs to
start on some trunk stabilization
exercises. |'ve recommended that he cut

down and quit snoking. Epidural and/or
facet injections nmay also be helpful.
I"mgoing to give himsone Utramto try
for his pain. W'I|l get that set up and
"Il see him back in 6 weeks. (CX. 1,
pp. 23-24.)

Bet ween July 18, 1995 and August 17, 1995, cl ai mant received
treatment under the care of Dr. Sarah Yousuff in the form of
steroid injections pursuant to the referral of Dr. Saer. (RX 1
pp. 34-42.) Additionally, on August 24, 1995, claimnt was
referred by Dr. Yousuff to Dr. Thomas Hart for radio frequency
facet rhizotony. (RX 1, p. 33.) The clainmant was seen by Dr.
Hart on Septenber 14, 1995, and underwent the aforenentioned
recommended procedure. (RX. 1, pp. 31-32.) On Septenber 29, 1995,

clai mant was again seen by Dr. Yousuff, at which tine he was
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referred back to Dr. Saer for re-evaluation. (RX 1, p. 30.)

On Cctober 27, 1995, clainmant was again seen by Dr. Saer.
After noting the results of the claimant's treatnent under the care
of Dr. Yousuff, the October 27, 1995 report reflects:

H's synptons nost likely are related to
hi s persi stent degenerative di sc di sease.
| think it would be helpful to do
di scography to nake sure that the discs
t hensel ves are not a source of pain. |If
they are not, it may be reasonable to
consi der posterior fusions as an option.
| discussed this today with himand his
rehab nurse. W wll get that schedul ed
and 1'lIl see him back afterwards. (CX
1, p. 26.)

Dr. Saer was unabl e to get the di scogram approved until March
5, 1996. An April 15, 1996, office note of Dr. Saer relative to
the claimant reflects the result of the discogramas normal at L3-
4, very abnormal at L4-5, causing concordant pain, and at L5-S1 at
abnormal but not terribly painful. Dr. Saer's inpression of the
claimant's conplaint reflected in the April 15, 1996 office note
was that of post |am nectony discogenic pain. The report further
refl ects:

RECOMVENDATI ONS:
| had a long talk with M. Estridge and

his wfe about this. He has had
ext ensi ve non- operative treat nent
i ncludi ng t her apy, i njections,
nmedi cati ons, etec. None of this has

really afforded himnuch relief.

| tal ked with them about further surgery
in the form of spinal fusion. I
expl ai ned what this would invol ve as well
as the associated risks and possible
conplications. Because of the discogenic
nature of the pain he would need an
i nterbody fusion. This would probably be
better be done anteriorly. He would need

12



posterior stabilization and fusion as
wel | . | discussed the deleterious
effects of snoking and indicated that he
woul d need to stop beforehand. The ot her
risks and possible conplications were
di scussed in detail, including use of
instrunentation and the ~current FDA
status of that. (CX 1, p. 27.)

The testinony of the claimnt reflects that after considering
the status of his pain, although he is still unable to performany
pre- Sept enber 1994 physical activity or return to gainful
enpl oynent, he has elected not to proceed with the fusion. The
claimant returned to the care and treatnent of Dr. Mason in 1997,
after having treated with Dr. Saer and others. Responsive to an
inquiry from claimant's attorney, in a Novenber 19, 1996
correspondence, Dr. Saer observed that he had |ast seen the
claimant on April 15, 1996, and that the clai nmant had el ected not
to have surgery, he had reached maximum nedical inprovenent
effective the date of the last visit. Dr. Saer deferred to Dr.
Mason regarding the claimant's inpairnment rating. (CX 1, p. 29.)

On February 5, 1997, claimant was seen by Dr. Mason for the
first time since My 1995, After reciting the history of
claimant's injury and treatnent relative to sane in the interim
Dr. Mason observed that the claimant had cone in to obtain an
impairnment rating and also a referral for a functional capacity
eval uati on. After conducting a physical exam nation of the
cl ai mant during the February 5, 1997 visit, Dr. Mason's di agnosi s
of the claimant's conplaint was that of status post-I|unbar
foram notony bilaterally, L4-5 and L5-S1, right. The report

further refl ects:
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The patient does have an inpairnent

rating to the body as a whole of 11%
based on his surgical changes and the
degenerative disc problens that he has at

the L4-5 and L5-S1 |evels. It is
possible that if the patient were to
proceed with a lunbar fusion that his
inmpairment rating would be sonewhat

hi gher. The rating is based on the AMVA
Quides to the Rating of Pernmanent

|npai rment. Fourth Edition. (RX. 1, p.

4.)

The present claimis one governed by the provisions of Act 796
of 1993. The respondents assert that the clainmant did not sustain
a conpensable injury as the termis defined under the Wrkers
Conmpensati on Act. Respondents acknow edge that a lifting incident
occurred i n Septenber 1994. Further, respondents assert that if it
is found that the claimnt sustained a conpensable injury in the
lifting incident in Septenber 1994, the condition for which surgery
is reconmmended is degenerative disc disease and not related to
anything resulting fromthe lifting incident.

At the outset, it is noted that there is no evidence in the
record to reflect that the claimant required treatnment relative to
his | ow back prior to his enpl oynent with respondent. Wile there
are nedical reports in the record citing conplaints of back pain
prior to the Septenber 28, 1994 injury in the enploynent of
respondent, the sane was attributable to upper back pain, the
trapezius area, and headaches. Because of the service-connected
disabilities, claimnt has access to nedical resources at the VA
Hospital, and has utilized such access. Again, a review of the
nmedi cal fromthe VA Hospital does not disclose treatnment relative
to claimant's | ow back prior to Septenber 28, 1994. The cl ai mant
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refused to receive treatnment relative to | ow back by VA nedica
per sonnel when receiving treatnent for other conplaints after he
sust ai ned the Septenber 28, 1994 injury.

In order to establish a conpensable injury pursuant to the
provi sions of Act 796 of 1993, the claimant's injury has to be
establ i shed by nedi cal evidence supported by objective findings.
Ark. Code Ann. 811-9-102(5)(A) (i) provides:

(A) ' Conpensable Injury' nmeans

(i) An acci dent al injury causi ng
internal or external physical harm
to the body. . . . arising out of

and in the course of enploynent and
whi ch requires nmedical services or
results in disability or death. An
injury is "accidental' only if it is
caused by a specific incident and is
identifiable by time and place of
occurrence.

Ark. Code Ann. 811-9-102(5)(D) mandates that a conpensable
injury be established by nedical evidence, supported by objective
findings as defined by Ark. Code Ann. 811-9-102(16). An objective
finding is defined as a finding that cannot conme under the
voluntary control of the patient. (Ark. Code Ann. 811-9-
102(16) (A)(i); see Cox v. C F.S.I. Tenp. Enploynent, 57 Ark. App.

310, 944 S.W2d 856 (1997).

In the instant claim claimant reported the Septenber 28, 1994
incident to his supervisor following the lifting incident. The
cl ai mant experienced an i nmedi ate onset of pain in his | ower back
and a burning sensation as a result of attenpting to prevent the
cross tie from falling. The claimant was seen for nedical
treatnent relative to the reported Septenber 28, 1994 injury, on
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Cctober 4, 1994, by Dr. J. Douglas Ownens. bjective findings
recited in Dr. Omen's Cctober 4, 1994, report relative to the
cl ai mant included strai ghtening of the normal |ordotic curve. Dr.
Onens directed di agnostic studies, to include an MRI of claimant's
| unbar spine, which reflected definitive findings regarding
degenerative disc di sease and possi ble anterior disc herniations.
A nunber of diagnostic studies were perfornmed prior to the
claimant's January 24, 1995 surgery under the care of Dr. Zachary
Mason. The record is clear that claimnt underwent surgery
relative to his Septenber 28, 1994 injury.

The deposition of Dr. Mason was obtai ned on January 27, 1998,
during which time he was questioned extensively regarding
di agnostic studies perfornmed relative to the claimant, his
findings, and the treatnent rendered relative to the findings. The
deposition of Dr. Mason reflects:

Q [ M. Davis] From perform ng the
surgery, do you believe that the facet
hypertrophy and the disc bulge -- and
this my not be a fair question --
contributed equally to the problens he
was having when you did the surgery or
did one contribute nore than the other?

A [Dr. Mason] Probably they are a
conmbi nation of the two that have caused
this problem with conpression on the
nerve roots because the facet bulge is
above the nerves and the bulge of the
disc is beneath so that the two conpress
the nerve in between them (IX 1, p

12.)

At anot her point, Dr. Mason testified:

A Well, it's a difficult thing to
answer. Certainly to devel op spondyl osi s
and degenerative changes, it takes a |l ong
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time for that to develop. Based on the
patient's history as it's presented to
us, he wasn't having these problens. He
was able to work without difficulty.

So what you have to think is that
sonething happened wth this lifting
injury that caused even worse injury to
the disc and based on the patient's
hi story and what he tells us, you would
think that, yes, that would be greater
than 50 percent what caused his problem
some internal disruption of the disc
causing his pain. (JX 1, pp. 22-23.)

Dr. Mason responded with respect to objective evidence of
acute changes in the back, when questi oned:

A At the time of surgery, we did
not find an acute change such
as a soft disc herniation or
sonmet hing that |ooked as if it
had extruded, causing pressure
on the nerve roots.

That's only on the external
aspect of a disc. | nmean we
didn't open the disc because
there was not an indication to
do it, but what |I can't answer,
and actually no one actually
can, is if he had sonething
that shifted or changed inside
the disc wthin the degenerated
mat eri al that was present that
woul d suddenly give him a big
difference in his pain. (JIX
1, pp. 25-26.)

Finally, Dr. Mason summed up his assessnent of the Septenber
1994 injury and the causal nexus to the surgery:

A The patient's pain, based on
his history, started after the
lifting injury and based on
that information as wel | as our
findi ngs of degenerated discs,
| have felt that his injury was
as a result of the Ilifting
infjury wthin a reasonable
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degree of nedical certainty.
(IX. 1, p. 27.)

At anot her juncture during the course of the deposition, Dr.
Mason el aborated on the extent of the clainmant's anatom cal

i mpai rment and the basis for sane. (JX 1, p. 18.) See, Service

Chevrolet v. Atwood, 61 Ark. App. 190, 966 S.W2d 909 (I|998).

It is, therefore, nmy opinion, after a thorough consideration
of all of the evidence in this record, to include the testinony of
Wi tnesses, a review of the medical reports, and application of the
pertinent statutory provision and case |law, that the claimant has
sust ai ned his burden of proof by a preponderance of the credible
evi dence that he sustained an injury arising out of and in the
course of his enploynent with respondent, which resulted in
i nternal and external harmto the body requiring nedical services
and resulted in disability, on Septenber 28, 1994. Respondents No.
1 has controverted the claimant's entitlenent to workers
conpensation benefits as a result of the Septenber 28, 1994
conpensabl e injury.

Foll owi ng the February 4, 1999, ruling of the Admnistrative
Law Judge growi ng out of the Cctober 21, 1998, hearing, an appea
was filed by respondents to the Full Comn ssion. In an Opinion
filed July 13, 1999, the Full Conmi ssion reversed the ruling of the
Adm ni strative Law Judge rel ative to conpensability. The Arkansas
Court of Appeals affirnmed the ruling of the Full Comm ssion. In an
opi ni on del i vered Decenber 15, 2000, the Suprene Court of Arkansas
reversed ruling of the Arkansas Court of Appeals and the Full
Conmmi ssi on.
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Fol l owi ng the ruling by the Suprene Court of Arkansas, on July
16, 2001, the Full Comm ssion entered an order directing the
Respondents to conply with the award set forth in the opinion of
the Adm nistrative Law Judge. Respondents filed a notion for
reconsideration of the afore ruling. In a Novenber 13, 2001
order, the Full Conmm ssion vacated the July 16, 2001, order, and
remanded the case to the Adm ni strative Law Judge for nore adequate
findings on the issue of whether the clainmant has proven by a
preponder ance of the evidence that his conpensable injury is the
maj or cause of his pernmanent inpairnent.

Cl ai mant sought an appeal of the Novenber 13, 2001, ruling of
the Full Conm ssion. |In an opinion delivered Novenber 6, 2002, the
Arkansas Court of Appeals dismssed the appeal. The file was
reassigned to the Adm nistrative Law Judge on July 11, 2003.

The relevant statute to the issue on which this claim was
remanded provided as foll ows:

(ii)(a) Permanent benefits shall be

awarded only upon a determ nation

that the conpensable injury was the

maj or cause of the disability or

i mpai r ment .

(b) If any conpensable injury

conbi nes with a preexisting disease

or condition or the natural process

of aging to cause or prolong

di sability or a need for treatnent,

per manent benefits shall be payabl e

for the resultant condition only if

the conpensable injury is the ngjor

cause of the pernmanent disability or

need for treatnent.
Ark. Code Ann. 811-9-102(4)(F) (Repl. 2002). “*Mjor cause’ means
nore than fifty percent (50% of the cause.” Ark. Code Ann. 811-9-
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102(14) (A) (Repl. 2002). “A finding of nmajor cause shall be
established according to the preponderance of the evidence....”
Ark. Code Ann. §11-9-102(14)(B) (Repl. 2002).

The conpensability of claimant’s Septenber 28, 1994, injury
has been established. The injury was sustained in a lifting
I nci dent . The evidence preponderates that claimnt preexisting
degenerative disc disease prior to his conpensable injury of
Sept enber 28, 1994. The conmpensable injury {lifting of the
rail road crossties} aggravated cl ai mant’ s preexisting degenerative
di sc disease and resulted in the need for nedical treatnent, to
i ncl ude surgery.

On January 24, 1995, clai mant underwent surgery under the care
of Dr. J. Zachary Mson, a Little Rock neurosurgeon, relative to
hi s conpensabl e Sept enber 28, 1994, injury. During the surgery Dr.
Mason found sone conpression on two nerve roots.

When questioned regarding the major cause relative to the

conpensability issue Dr. Mason testified:

A Well, it’'s a difficult thing to
answer . Certainly to devel op
spondyl osi s and degenerati ve

changes, it takes a long tine for
that to develop. Based on the
patient’s history as it’s presented
to wus, he wasn’t having these
probl ens. He was able to work
wi thout difficulty.

So what you have to think is that
somet hi ng happened with this lifting
injury that caused even worse i njury
to the disc and based on the
patient’s history and what he tells
us, you would think that, yes, that
woul d be greater than 50 percent
what caused his problem sone
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internal disruption of the disc
causing his pain. (JX 1, pp.22-23).

As previously noted, followng a February 5, 1997,
exam nation, Dr. Mason di agnosed the cl ai mant’ s conpl ai nt as st atus
post -l unbar foram notony bilaterally, L4-5 and L5-S1, right. Dr.
Mason further assessed the claimant with an inpairnment rating of
11% to the whole body based on surgical changes and the
degenerative disc problens at the L4-5 and L5-S1 levels. (RX 1,
p.4).

During his January 27, 1998, deposition, Dr. Mason testified
that the 11% permanent inpairnment rating assigned the clai mant was
based on the Anerican Medical Association Guides, Fourth Edition:

Yes. The inpairnment rating actually
i s assigned using the guide that has
an assessnent for patients wth
spondyl oti c changes and cord
conpression, you then have surgery
to deconpress the nerve roots and
there’s a 10 percent per |evel for
an initial |evel andlpercent for an
addi tional level.(JX I, p.18).

Table 75, of the Anmerican Medical Association Guides, 4"
edition, set forth the inpairnment rating as relayed by Dr. Mason.
In Second Injury Fund v. Stephens, 62 Ark. App. 255, 970 S W 2d
331 (1998), the Arkansas Court of Appeals held, with respect to the
“maj or cause” requirenent that the sane was satisfied by evidence
that an injury necessitated performance of surgery and that the
surgery at the site of a previous surgery was the reason for the
addi tional 2% i npairnment rating.

It is further nmy opinion, after a thorough consideration of
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all of the evidence in this record, to include the testinony of the
W tnesses, a review of the nedical reports, and application of
pertinent statutory provision and case |aw, that the clai nant has
sust ai ned his burden of proof by a preponderance of the evidence
that he has incurred a pernmanent physical inpairnment in the anount
of 11%to the body as a whole as a result of the Septenber 28, 1994
conpensable injury. Respondents No. 1 has controverted the
claimant's entitlenment to workers' conpensation benefits as a
result of the Septenber 28, 1994 injury.
AWARD

Respondents No. 1 is hereby ordered and directed to pay to the
claimant tenporary total disability benefits at the weekly
conpensation benefit rate of $267 for the period covering Sept enmber
27, 1994 through the end of claimant's healing period, as a result
of his conpensable injury of Septenber 28, 1994. Said suns
approved shall be paidin a lunmp sumw thout di scount. Respondents
No. 1 may claim credit for suns heretofore paid toward the
di scharge of the aforenentioned obligation.

Respondents No. 1 is further ordered and directed to pay to
the clai mant permanent disability benefits to correspond with the
clai mant' s anatom cal inpairment of 11%to the body as a whole, at
t he weekly conpensation benefit rate of $200, comrencing with the
end of the claimant's healing period, April 15, 1996.

Said suns accrued shall be paid in lunp wthout discount.

Respondents No. 1 is further ordered and directed to pay al

reasonably rel ated nedi cal, hospital, nursing, and ot her apparatus
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expenses, to include nedical related travel, growi ng out of the
claimant' s conpensabl e injury of Septenber 28, 1994.

Maxi mum attorney's fees are herein awarded to the claimant's
attorneys, the Honorable Robin Carroll and the Honorable Floyd
Thomas, on the controverted portions of this award, pursuant to

Ark. Code Ann. 811-9-715, and, in accordance with Holiday | nn-Wst

v. Coleman, 31 Ark. App. 224, 792 S.W2d 345 (1990).
This award shall bear interest at the legal rate pursuant to

Ark. Code Ann. 811-9-809, until paid.

Matters not addressed herein are expressly reserved.

IT IS ORDERED.

ANDREW L. BLOOD
Administrative Law Judge
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