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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NUMBER F107697  

JAMES D. ELLENBERG, EMPLOYEE CLAIMANT

BURNETT GIBBS MOTORS, INC., EMPLOYER RESPONDENT

RISK MANAGEMENT RESOURCES, CARRIER RESPONDENT #1

SECOND INJURY FUND, CARRIER RESPONDENT #2

OPINION FILED AUGUST 8, 2003

A hearing was conducted on May 22, 2003, before ADMINISTRATIVE LAW JUDGE
DON N. CURDIE, at Pine Bluff, Jefferson County, Arkansas.

The claimant was represented by Kenneth E. Buckner, Attorney at Law, Pine Bluff,
Arkansas.

Respondent #1 was represented by Betty J. Demory, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 was not represented at the hearing.

STATEMENT OF THE CASE

A hearing was held on May 22, 2003, in Pine Bluff, Arkansas.  It was

stipulated as follows:

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant is entitled to the maximum compensation rates.

3.  The claimant sustained a compensable cervical spine injury on May

17, 2001.

4.  The respondent paid for three cervical spine surgeries.
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5.  The respondent has accepted a 12% permanent impairment rating to

the claimant’s cervical spine.

The issues to be litigated at the hearing were:

1.  Did claimant sustain a compensable low back injury on May 17, 2001?

2.  Is claimant entitled to temporary total disability from February 13, 2003,

to a date to be determined for the back injury?

3.  Is claimant entitled to additional temporary total disability for his neck

injury from February 13, 2003 to a date to be determined?  (Is the temporary total

disability controverted?)

4.  Is claimant entitled to an attorney’s fee for controversion?

The claimant’s former wife, Ms. Dana Ellenberg, testified at the hearing. 

She and the claimant were married in 1995, but were divorced at the time of the

hearing.  She testified that the claimant had no back problems prior to his May 17, 2001

injury.  She  testified that in June, 2000, the claimant did receive a spine injection, but

that was in relation to him passing a kidney stone.  She testified as follows concerning

what the claimant told her about his injury on May 17, 2001:

“A.  He said that they had a car that had been brought in for repairs that
was not running, could not be started, and they were having to pull it into
the shop with some sort of a jack or pullalong device, and that it hit the
edge of the shop floor where there was a step-up and it stopped suddenly
and he was pulling on it with all of his strength and when it stopped
suddenly it gave him a really, really hard jerk.

Q.  Now, according to the medical records, and I will cut across this as
quickly as I can, his complaints seemed to be low back, low back, low
back, and then within a matter of ten days, two weeks or something like
that, he had some complaints with his arm and his upper spine or his
neck.  Does that sound consistent with your recollection?
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A.  Yes, it does.”
(T-15)

According to Ms. Ellenberg, claimant was referred to Dr. John Adametz,

 who performed surgery on his neck.  She testified that he had two other neck

surgeries, subsequently.  She testified that for at least a year after his injury, the

claimant would complain of his back hurting.  She testified that she and the claimant

separated in September, 2002.

On cross-examination, Ms. Ellenberg testified that in a previous deposition

(on August 6, 2002), she stated that she had not heard the claimant complain about low

back pain; but she clarified that what she meant in the deposition was that on or about

August 6, 2002, she had not currently heard him complain of back pain.  She stated

that after August, 2002, he has complained of back problems.  (T-27)

The claimant testified that in June, 2000, he had a kidney stone and the

doctor injected  his back to treat back pain associated with the kidney stone.  He

testified that after the kidney stone was eliminated, his back did not bother him

anymore.  He stated that he had no prior back problems prior to May 17, 2001.  He was

working for respondent/employer as a mechanical technician, making $70,000.00 a

year.  He testified concerning his work related injury:

“A.  There was a car that the ignition key broke off in the ignition so we
had to jack the car up and pull it into the shop where I could drill the old
ignition out, and I was pulling he jack and three boys were pushing the car
and we had to get speed up to come in the back of the shop because it’s
an incline, and coming into the door it has got about a two-inch concrete
ledge and we were going pretty fast and when the jack hit that it stopped.

Q.  The jack stopped or the car stopped or both?

A.  All of us stopped.
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Q.  And how did that affect you, please, sir?

A.  Instant pain in my back.

Q.  Did you have any other symptoms at that moment?

A.  No.

Q.  Did you go to the doctor?

A.  Not that day.

Q.  Did you ultimately go to the doctor?

A.  Yes.”
(T-31)

The claimant testified that he initially went to the doctor complaining of his 

back pain and was prescribed physical therapy.  Within a month, he was continuing to

complain of back pain, but his neck began to bother him severely.  He stated that the

pain he had in his back when he had a kidney stone, and the back pain he had after his

workers’ compensation injury were different types of pain.  He stated that the kidney

stone pain was more over to one side of his back, and the pain after the accident was in

the center and felt “deep.”  (T-33).

The back pain increased, but according to the claimant his neck problems

were more severe.  He testified that in July, 2001, he had an MRI of his neck, but he did

not have an MRI of his back.  The claimant testified that Dr. Adametz found the

claimant had herniated and bulging discs in his neck.  He had operations on his neck in

April and May, 2002.

The claimant testified that after his May, 2001 injury his back actually

improved because he was off work and relaxing quite a bit.  However, he returned to
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work and was doing a lot of standing and sitting and it increased his low back pain.  He

did not receive any physical therapy or treatment at all for his low back.  He testified

that when an MRI was recommended to diagnose his low back problems in 2003, the

respondent discontinued both his back and neck medication.  The claimant confirmed

that he complained of back pain to his treating physicians and that the records were

introduced into evidence.  (T-39) On cross-examination, the claimant testified that he

attempted to return to work in late July or early August, 2002.  He had received neck

surgeries, which helped, and his back had improved over time.  The claimant did not

work from December, 2001 until August, 2002, due to the complications of his three

neck surgeries at that time.  The record reflects that the claimant got a job as a

generator technician with IPSCO.  The claimant testified that he worked for IPSCO until

January or February, 2003, and then he resigned because Dr. Adametz took him off

work.  (T-55) (In fact, Claimant’s Exhibit 3, page 15 does support claimant’s testimony

that Dr. Adametz took the claimant off work on February 18, 2003, pending authority

from respondent/carrier for an MRI.)  The claimant did have a neck MRI, but not a back

MRI.

The medical records in this case reflect that the claimant was complaining

of “constant” low back pain as early as May 21, 2001.  (Cx-1, p. 1) By June 21, the

claimant was complaining of low back pain and neck pain.  He received medications

and a plain x-ray was negative regarding the claimant’s neck.  However, the findings

concerning the claimant’s lumbar spine were “flattening of the normal lordotic

curvature.”  The impression was “Findings compatible with paraspinous muscle spasm.” 

(Cx-1, p.6)
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In July, 2001, the claimant had an MRI of his neck due to complaints of

neck pain and left arm pain and numbness.  Dr. Adametz stated that the claimant had a

large left sided disc herniation at C6-7 which was contacting the cervical cord and

extended into the foramen,  producing stenosis.  There were other bulges seen that

caused a minor compression of the canal.  Neck surgery was recommended for the

claimant.  The claimant had neck fusion surgery during which several large fragments

of disc material were removed.

By August, 2001, his neck was better, but the claimant was complaining of

low back pain.  However, during that time, the claimant was having more and more

neck trouble, which caused him to have additional surgery on his neck.  A March, 2002,

MRI of the claimant’s neck showed other herniations in his cervical spine and an

indication by Dr. Adametz that the herniation in C3-4 had worsened, compressing the

spinal cord.  He was experiencing neck, shoulder and arm pain.  Medications did not

seem to help.  He tried to return to work, but he was unable to tolerate the condition.

In April, 2002, additional surgery was performed on claimant’s neck at C6-

7.  That surgery reflected a disc herniation, and Dr. Adametz said that it was his opinion

that the disc herniation had been there since his original injury in May, 2001.  (Cx-1, p.

49).  The claimant had additional surgery in May, 2002, because of difficulty swallowing. 

Apparently, part of the bone fusion graft was displaced and was pressing on claimant’s

esophagus.

On July 26, 2002, Dr. Adametz stated in a report:

“Mr. Ellenberg came back to the office on July 26, 2002.  He is actually
doing quite nicely now.  The little stitch abscess that he had has cleared
up and looks fine now.  He says the little piece of stitch did work out. 
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Also, his neck is really not hurting now.  He just occasionally takes a little
over-the-counter medicine for it, but nothing that amounts to anything. 
Overall, he is quite pleased.

I am ready to release him from care.  I will just see him back as needed.”
(Cx-2, p. 2)(Emphasis added)

It is important to note that on about that July 2002 date, the claimant

began work with IPSCO.  It is noted that an August 28, 2002, an independent medical

evaluation from Dr. Jim Moore, a neurosurgeon, was performed.  Dr. Moore gave the

opinion that claimant’s neck surgeries were justified.  (Cx-2, p. 5-6) In September, 2002,

Dr. Adametz assigned the claimant a total of 12% to the body as a whole for his neck

surgeries and condition.

By September, 2002, the claimant’s neck had improved, but his back pain

had increased.  He was complaining of radicular low back pain by October, 2002.  In

January, 2003, the claimant was recommended to have physical therapy on both his

neck and back, because both were hurting him.   In February, 2003, the claimant was

complaining of back pain and right leg pain radiating to the ankle.  An MRI of his back

was recommended, but not approved by respondent/carrier.  The respondent/carrier did

approve an MRI of the claimant’s neck.  It showed canal and foraminal narrowing at C3-

4.  No additional surgery was recommended.  In a report dated March 28, 2003, Dr.

Adametz stated that he would like to obtain studies on the claimant’s back.  (Cx-

3, p. 17) In May, 2003, respondent asked Dr. Earl Peeples, an orthopaedic surgeon, to

comment on the records regarding the claimant.  He apparently reviewed those records

and stated as follows:

“The record indicates that the patient does complaint of low back
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symptoms, not of radiating leg pain.  It is also noted by a very competent
neurosurgeon who is well attuned to the evaluation of individuals with
nerve root compression in the lumbar spine causing leg symptoms that
he, that is Dr. Adametz, does not feel there is any indication of disc
herniation or radicular problem.

The patient’s medical record is most consistent with mechanical low back
pain.  There was ample opportunity, if clinical findings were indicative of
significant nerve root compression, for Dr. Adametz who, as I
mentioned previously is very adept at evaluating these complaints,
to order specific studies or to provide intervention or treatment if he
felt there was significant abnormality affecting the nerve roots in the
lumbar spine.”
(Rx-1, p. 198)  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  The employee-employer-carrier relationship existed at all relevant

times.

2.  The claimant is entitled to the maximum compensation rates.

3.  The claimant sustained a compensable cervical spine injury on May

17, 2001.

4.  The respondent paid for three cervical spine surgeries.

5.  The respondent has accepted a 12% permanent impairment rating to

the claimant’s cervical spine.

                      6.  The preponderance of the evidence reflects that the claimant

sustained a compensable low back injury on May 17, 2001, pursuant to A.C.A. 11-9-

102 (Repl. 2000.)

                       7.  The preponderance of the evidence reflects that the claimant is

entitled to temporary total disability from February 13, 2003 to a date to be determined.

                        8. The preponderance of the evidence reflects that the claimant is
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entitled to an attorney’s fee for controversion.

DISCUSSION

1. CLAIMANT’S COMPENSABLE LOW BACK INJURY OF MAY 17, 2001

Since the claimant contends that he sustained an injury after July 1, 1993,

this claim is controlled by the Arkansas Workers’ Compensation Law as amended by

Act 796 of 1993.  Since the claimant, in the present case, alleges that he sustained an

injury as a result of a specific incident which is identifiable by time and place of

occurrence, the requirements of A.C.A. § 11-9-102 (Repl. 2000) are controlling, and the

following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) proof by a preponderance of the evidence that the existence of the
injury is supported by medical evidence supported by objective findings;

(4) proof by a preponderance of the evidence that the injury was caused
by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish any of the requirements for establishing 

the compensability of the injury alleged, he fails to establish the compensability of the

claim and compensation must be denied.

In the present case, the respondents stipulated that the claimant

sustained a compensable cervical spine injury on May 17, 2001.  It is noted that the

medical records reflect that the claimant complained of back problems before he
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complained of neck problems.    The only previous back problem the claimant had

suffered, according to the evidence, was in relation to the removal of a kidney stone,

which was a significant period of time prior to the May 17, 2001 injury.  Medical records

previously discussed showed that the claimant, after the 2001 injury, was diagnosed as

having lumbar muscle spasms and the flattening of the lordotic curve.  The claimant

required medical treatment for his low back after his work related injury.  X-rays taken

shortly after the injury revealed muscle spasm.  Such a report and the report concerning

the lordotic curvature constitutes an objective medical finding.  Estridge v. Waste

Management, 343 Ark. 276, 33 S.W.3rd 167 (2000).  Continental Express Inc. v.

Freeman, 339 Ark. 142, 4 S.W.3rd 124 (1999).  There is no dispute that the claimant’s

accident of May 17, 2001, arose out of and in the course of his employment.  The

preponderance of the evidence also reflects that the claimant’s injury of May 17, 2001,

caused internal harm to the claimant’s body which required medical services. 

Therefore, the preponderance of the evidence in this case reflects that the claimant did

sustain a compensable low back injury on May 17, 2001.

2. TEMPORARY TOTAL DISABILITY

The claimant argues that he is entitled to temporary total disability from 

February 13, 2003 to a date to be determined for the back injury, and additional

temporary total disability for his admittedly neck injury from February 13, 2003 to a date

to be determined.  A note dated January 22, 2003, from Dr. Adametz, (Cx-3, p.7 & 8)

reflects that the claimant’s neck had gradually become worse.  His neck was hurting

and it was radiating into his shoulders.  He was also complaining of pain in his low

back.  The claimant also was complaining of pain in his left arm and numbness in the
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left hand.  He was recommended physical therapy for his neck.  Dr. Adametz stated

that if the claimant was not improved after the therapy, then an additional MRI of his

neck was recommended.  He also recommended an MRI of his back. (He has never

received that.)  The claimant was complaining of low back pain down his right leg. 

Claimant’s Exhibit 3, page 9 indicates that the claimant was taken off work until

February 18, 2003.  Dr. Adametz’ note of February 18, 2003, states:

“CHART NOTE: Mr. Ellenberg came back to the office on 2/18/03.  This is
a gentleman I have treated mostly for his neck, although he says that he
hurt his back and his neck in a workers’ comp injury some time back.  He
had a disc operated on and I had to reposition a bone plug at one time in
the neck.  All of that had been healing well.  It is bothering him some
again now.  He is getting some pain in his neck and his shoulders.  His
worst pain now is down in his low back and radiating down his right leg.  It
goes all the way down to the ankle.

PHYSICAL EXAM: He says he has some numbness of the foot and it
tends to be more towards the medial side on exam.  Also on exam, he
actually has brisk reflexes and 2-3 beat clonus, but not true sustained
clonus.  Straight leg raising does cause some pain in the right hip.

DECISION MAKING: At this point, I think we need to go ahead and get
an MRI scan of his lumbar spine.  He easily could have a disc down
there.  Just because he has had so much trouble with his neck and
he says it is still bothering him, I would like to get an MRI scan of
that as well.  To be sure, I have fixed everything that can be, and he
hasn’t had any kind of problems from the surgery or the bone plug settling
or anything like that.”
(Cx-3, p. 12)(Emphasis added.)

The claimant is entitled to temporary total disability during the time that he

is within a healing period and is totally incapacitated from earning wages.  The claimant

appeared to be credible at the hearing.  Dr. Adametz has been his treating physician

from the onset of his compensable injury.  He, more than anyone, (as Dr. Peeples

mentioned), is in the best position to determine whether the claimant should remain off
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work.  A note dated February 17, 2003, (Cx-3, p. 10), indicates that Dr. Adametz

advised the claimant to undergo physical therapy, but by February 17, 2003, it had not

been approved by the respondent carrier.  It was noted also that claimant had not had

back surgery, but he was experiencing right sciatica.  He was given additional pain

medication.  The preponderance of the evidence in this case reflects that the claimant

sustained  back and neck compensable injuries on May 17, 2001.  The medical records

note his back pain complaints, but Dr. Adametz focused on the neck disc herniations

which were affecting his shoulders and arm.  The preponderance of the evidence

reflects that the claimant did attempt to work with a different employer in late July or

early August, 2002.  The claimant’s testimony was credible when he testified that his

low back pain improved when he was off work for such a long time having neck

surgeries and trying to recuperate from those.  The claimant apparently worked only

until February, 2003, because his attempts at work only made the pain from his neck

and back compensable injury even worse.  Apparently, the claimant had an MRI of his

neck subsequent to February 18, 2003.   (Cx-3, p. 16) The impression was “persistent

canal and foramenal narrowing at C3-4.  Multi-level degenerative and post-surgical

changes.”  It is obviously the opinion of Dr. Adametz that the claimant is going to need

additional treatment on his neck, and it is equally his opinion that the claimant needs

additional studies on his compensable back injury.  The claimant has never received

significant studies on his compensable back injury to determine the full extent of the

compensable injury.

The preponderance of the evidence in this case reflects that the claimant

has remained in a healing period and totally incapacitated from earning wages from
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February 13, 2003 to a date to be determined for both his compensable neck and his

compensable back injuries.  Therefore, the claimant is entitled to temporary total

disability from February 13, 2003 to a date to be determined.  All other issues are

reserved. The preponderance of the evidence reflects that the claimant is entitled to a

finding of controversion of the above mentioned benefits for the purpose of an

attorney’s fee.

AWARD

The claimant is awarded the disability benefits and medical benefits 

described above, along with the attorney’s fee pursuant to the Arkansas Workers’

Compensation law.  This Award shall bear interest at the legal rate.  

IT IS SO ORDERED.

                                                    
DON N. CURDIE,
Administrative Law Judge

DC


