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STATEMENT OF THE CASE

 A hearing was held on September 30, 2003, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on July 22,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.   On May 8, 2001, the relationship of employee-employer-

carrier existed between the parties.

3.   The claimant is entitled to a weekly compensation rate of

$332.00 for temporary total disability and $249.99 for permanent

partial disability.
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4.  Respondents have paid some medical expenses for the

claimant’s neck problems.

By agreement of the parties the issues to be litigated at the

forthcoming hearing are limited to the follows:

1.   Compensability of the claimant’s neck problems on May 8,

2001.

2.   Related medical.

3.   Attorney fee.

In regard to the foregoing issues the claimant contends that

she is entitled to additional medical for her compensable neck

injury and an attorney fee.

In regard to the foregoing issues the respondents contend that

they have paid all benefits to which the claimant is entitled.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The respondents submitted non-medical documentation marked

Respondents’ Exhibit No. 1, medical records marked Respondents’

Exhibit No. 2 and the deposition of the claimant marked Respondents’

Exhibit No. 3.  All these exhibits were admitted without objection.

 DISCUSSION

The claimant testified that she was working for the respondent

on May 8, 2001, and she had just reached for a tray and turned to

place it on the line when the stack of trays fell and hit her in the

head.  The claimant testified that her co-employees saw what

happened and she reported this event to her supervisor.  The

claimant testified that she did not make a written report of this
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incident until May 16.  The claimant testified that on May 16, 2001,

she went to the safety team leader and told him that she wanted to

fill out an accident report about the trays falling on her on May 8.

The claimant testified that on May 4, 2001, she had been to the

emergency room for cardiac like symptoms.  The claimant testified

that she was at work for the respondent when she began to experience

these symptoms and the first responders took her from her work to

the emergency room.  The claimant testified that she did not fill

out a work injury report for the May 4 incident because it was not

a work injury.  

The claimant testified that she continued working for the

respondent between May 8 and May 16.  The claimant testified that

her arm pain was more severe and she developed hand numbness and

tingling.  The claimant testified that prior to May 8 and after May

4 she had experienced some arm pain but it intensified after May 8.

The claimant testified that the tingling and numbness sometimes went

down into both of her hands and was more severe at night.  The

claimant testified that after May 16 the respondents gave her

alternate duty work which was less heavy and where she could stand

or sit as she needed.  

The claimant testified that she was seen by a doctor and

underwent an MRI on May 16.  

The claimant testified that she currently is under the

treatment of Dr. Benjamin but has been seen by Dr. McBride, Dr.

Janssen and Dr. Blankenship.  The claimant agreed that in July 2001
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she had a physical altercation with her 24-year-old daughter but she

had been experiencing neck pain, numbness and tingling before this

altercation.  The claimant was asked about her visit with Dr.

Blankenship where it is reported that she is complaining of neck

pain that started in October 2001.  The claimant responded that, “at

that time, because I had had—I had spells were it was not bothering

me as much, and then it would come back.  I guess I told him that.”

The claimant agreed that this visit with Dr. Blankenship was in June

2002.  

On cross examination, the claimant agreed that on May 8 when

the stack of trays fell and hit her, there was some alcohol on these

trays that splashed in her eye.  The claimant further agreed that on

that date she had no physical symptoms other than the alcohol in her

eyes.  The claimant agreed that in her deposition, she had testified

that she developed some bruising and soreness on her upper right arm

about three days after May 8.  The claimant also agreed that she did

not know that the trays had hit her on her arm until the bruises

appeared.  The claimant testified that on May 8, 2001, she did not

have neck pain after the trays hit her but she did have left arm

pain.  The claimant agreed that the bruises from the trays hitting

her appeared on her right arm and she did not have any bruises on

her left arm.  The claimant testified that she saw Dr. Ewart on May

16 for follow up from her May 4 cardiac event and the appointment

with Dr. Ewart was not as a result of her May 8 incident.  The

claimant agreed that it was Dr. Ewart that asked her if she had had

a neck injury and this was the first time she reported to him about
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the May 8 event.  The claimant testified, in regard to her visit

with Dr. Blankenship, that the neck pain that she associated with

the incident of May 8 had already gone away but had started back

again in October.  The claimant agreed that the neck pain that

started by May 16 went away sometime prior to October 2001 and then

restarted again in October.  The claimant was asked about her arm

pain and the claimant responded that she had had arm pain on May 4

and it has continued.  The claimant agreed that she had had both

pain and numbness in her arms which was severe enough for her to go

to the hospital on May 4, 2001, and those problems continued after

this incident.  The claimant agreed that she has had pain in both

her shoulders for which she had received treatment for her right

shoulder from Dr. Allard.  The claimant also agreed that this

treatment from Dr. Allard occurred in December 2001, some seven

months after the May 8 incident.  The claimant also agreed that this

occurred as a result of running into a door jam in her home and that

it is this right shoulder that she is still having problems with

today.  The claimant was then asked about her report of headaches

but she indicated that she did not associate any of her headaches

that she had immediately after May 8 to this incident.  

The claimant agreed that she has been seeing Dr. Tucker, a

chiropractor, for adjustments to her neck before May 8, 2001.  The

claimant testified that she would go to Dr. Tucker periodically for

adjustments for a period of time from 1989 until the present.  The

claimant agreed that in September 2000 she received treatment for

problems which she was having for her right wrist and left shoulder
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which are some of the same areas of her body that she is now

attributing to her May 8 incident.  The claimant testified that she

also saw Dr. Lewis in April 2001 only a month before the May 8

incident with complaints involving her hands and wrists.  

On redirect examination, the claimant testified that she

stopped seeing the chiropractor for treatments prior to going to

work for the respondent.  The claimant testified that she had

received two steroid neck injections and there is a possibility for

surgery.  The claimant testified that she had never had a complete

resolution of her pain but that her numbness and tingling has gone

away.  The claimant testified that her current work with the

respondent aggravates her condition and by the second half of her

shift, her neck begins to hurt more and her elbows and shoulders

begin to hurt.  The claimant agreed that about three weeks before

May 8, 2001, she banged her head on the cab of her husband’s pick up

truck and experienced neck and shoulder pain following that incident

for a couple of days.  The claimant also agreed that she was

involved in a motor vehicle accident in 1997 and received treatment

for her low back for a work related injury at that time.  The

claimant agreed that she is not claiming any low back problems as a

result of the May 8, 2001, event.  

The claimant’s medical records go back to at least 1991 but are

more specific and intense following her motor vehicle accident in

1997 were she injured her low back and received treatment.  On

December 13, 2000, the claimant was seen by Dr. Rebecca Lewis for

complaints of left wrist and left shoulder pain, stating that it is
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a pulsating throb in her left upper arm.  The claimant was diagnosed

with having left shoulder strain and right wrist strain and

prescribed medications.  On December 19, 2000, Dr. Lewis writes that

she has seen the claimant for multiple problems, one of which is a

complaint of neck pain and muscle weakness.  Dr. Lewis notes that

sometimes when the claimant has pain in her arm, it does radiate

more into the upper chest and neck area bilaterally and conservative

treatment was recommended.  On April 3, 2001, Dr. David Ewart writes

that he has seen the claimant for her complaints of left hand and

wrist pain indicating that these problems occur with movement.  It

is noted that she does a job which requires repetitive motion of the

left hand and the claimant was diagnosed with tendinitis of her left

wrist and medications prescribed.   Dr. Lewis saw the claimant on

follow up on April 12, 2001, noting that the claimant’s complaints

of left wrist pain have completely resolved and she is pain free. 

The claimant was seen at the Siloam Springs Memorial Hospital

on May 4, 2001, with complaints of chest pressure and being short of

breath as well as mid back pain.  The claimant was seen by Dr. David

Ewart on May 16, 2001, were it is noted that she had an episode of

severe headaches, radiation of pain down her left arm and through

her back and was seen at the ER for a cardiac exam.  Dr. Ewart notes

that the claimant’s EKG and stress tests were normal.  The doctor

writes that the claimant denies any recurrence of pain.  Dr. Ewart

recommended that the claimant undergo an MRI scan of her brain and

cervical spine and to return in one week.  The claimant underwent an

MRI of her cervical spine on May 18, 2001, which revealed herniation
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at C5-C6 on the left with a bulge at L4 and L5 as well.  The MRI of

the claimant’s brain was normal.  Dr. Ewart saw the claimant on June

8, 2001, where he notes that her cervical radiculopathy has

improved.  Dr. Benjamin saw the claimant on July 18, 2001, and notes

that the claimant has been having left sided abdominal pain brought

on by lifting motors since February.  Dr. Benjamin writes that this

problem is not getting any worse but is worse during the week and

seems to be relieved on the weekends when she is not lifting.  Dr.

Ewart writes on June 6 that the claimant’s neck is stable but she

still has some occasional pains but this is not debilitating.  Dr.

Ewart writes on November 13, 2001, that the claimant continues to

have pain and numbness in both arms and the doctor notes at that

time that there is no documentation of a workers’ compensation

injury.  On December 26, 2001, the claimant was seen by Dr. Benjamin

for pain in her right shoulder reporting that she hit her shoulder

on the door jam four days ago and has been in pain since.  The x-

rays failed to show any fracture and Dr. Benjamin suspected a

rotator cuff injury or bad contusion.  Dr. Benjamin referred the

claimant to Dr. Mark Allard and Dr. Allard writes on December 26,

2001, that he has seen the claimant for her right shoulder problems.

After examination, the doctor assessed the claimant with having

acute right shoulder pain.  Dr. Allard notes that the claimant’s

symptoms do not act like rotator cuff disease and supposes that

spontaneous pyogenic arthritis is another possibility and ordered

lab work to include a CBC and a Sed rate.  Dr. Allard prescribed

medications and recommended a return visit.  The claimant was seen
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by Dr. Allard on December 28, 2001, and reports that her shoulder is

a little better.  Dr. Allard notes that the claimant’s lab work was

not alarming and assessed the claimant with having right shoulder

pain with some inflamation process going on after trauma.  The

claimant was seen by Dr. Allard on January 9, 2002, where she

reports that she is a lot better.  After examination, Dr. Allard

opines that this was probably a case of acute bicipital tendinitis

and continued her on Celebrex for ten more days.  Dr. Allard kept

the claimant off of work for another two weeks and recommended

physical therapy with a stretching program and strengthening

program.  Dr. Allard last saw the claimant on January 24, 2002,

where he notes that she reports that her shoulder pain has resolved

but now has pain in her low back.  Dr. Allard writes that the

claimant’s right bicipital tendinitis has resolved but did prescribe

Celebrex for her to take when needed and she can return to work.  

The claimant was seen by Dr. George Benjamin on March 19, 2002,

with complaints of chest and back pain, mostly in the back.  After

examination, Dr. Benjamin notes that the claimant describes

shoulder, neck and back pain which she has had for a while and has

been on Celebrex for this.  The claimant was assessed with pleuritic

chest pain, suspected viral.  Dr. Benjamin prescribed medication and

notes that the claimant will be having lab work done to check her

cholesterol, thyroid, blood count, ESR and uranalysis.  On April 9,

2002, the claimant was seen by Dr. Benjamin for complaints of right

shoulder and neck pain since Saturday.  After examination, Dr.

Benjamin diagnosed the claimant with having a history of cervical
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disc problems as well as right shoulder and neck pain for which he

prescribed medications.  The claimant was seen on follow up by Dr.

Benjamin on April 12, 2002, where it is noted that she is somewhat

improved.  Dr. Benjamin writes that the claimant has a history of a

ruptured disc on the left at the C5/C6. Dr. Benjamin writes that the

claimant reports that she had an injury in May of last year when she

was hit on the right side with a stack of trays and shortly after

that she was seen and evaluated by Dr. Ewart and an MRI revealed a

herniation at the C5-C6 with a bulge on the left side.  The claimant

was assessed with right shoulder pain and medications were

continued.

The claimant was seen by Dr. James Blankenship on June 19,

2002, for her complaints of neck pain that started in October.  Dr.

Blankenship writes that the claimant reports that she has some

bilateral upper extremity numbness and some lateral pain at the

elbows on both sides, left greater than right.  Dr. Blankenship

notes that the claimant reports that her neck pain started in

October.  After examination, Dr. Blankenship writes that the

claimant’s complaints are muscular in nature with her neck pain and

she does not have any objective or subjective signs of

radiculopathy.  The doctor writes that he has reviewed her old as

well as new MRI which does show a C6-7 disc herniation on the left

but, in his opinion, this is now clinically asymptomatic.  Dr.

Blankenship did not recommend surgery for her neck and attributed a

lot of her problems to her smoking.  Dr. Benjamin saw the claimant

on June 24, 2002, for her complaints with back pain, right shoulder
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pain and a cough.  After examination, Dr. Benjamin assessed the

claimant with having a ruptured disc that is stable and non-surgical

and recommended that she avoid any heavy lifting and to treat her

cough.  The medical records set forth that Dr. Benjamin saw the

claimant two or three times throughout the remainder of 2002 but for

unrelated medical problems.  On January 9, 2003, Dr. Benjamin writes

that he has seen the claimant for joint pain, neck pain, fatigue,

cough, listlessness and shoulder pain, noting that she has a history

of herniated disc.  At this time, Dr. Benjamin recommended several

tests and on January 21, 2003, noted that her various tests have

been unremarkable.  Dr. Benjamin writes that the claimant does have

elevated cholesterol with elevated triglycerides and LDH.  Dr.

Benjamin diagnosed the claimant with acute sinusitis and prescribed

medications.  Two months later, Dr. Benjamin again saw the claimant

for complaints of sinus drainage, cough and sore throat.  On April

10, 2003, Dr. Benjamin writes that he has seen the claimant with

complaints of pain in her neck and right shoulder over the deltoid

area.  After physical examination, Dr. Benjamin assessed the

claimant with having cervical neck strain and deltoid tendinitis and

recommended medications.  

The claimant was seen at the McBride Clinic in Oklahoma City on

May 12, 2003, with complaints of a history of right shoulder, arm

and neck pain since April 10, 2003.  The claimant reports, in her

history, that this is attributed to her working for the respondent

doing repetitive work and she has not filed this on workers’

compensation.  The x-rays taken at the McBride Clinic show some mild
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degenerative changes and after examination, the doctor assesses the

claimant with having right shoulder pain, most of these findings

being consistent with cervical disc disease.  Medications were

recommended and physical therapy was ordered as well as an MRI scan

of the claimant’s shoulder.  Dr. Stephen Lantier writes on May 27,

2003, that the claimant is complaining of right arm pain since April

which has developed over time.  The claimant was administered a

cervical epidural steroid injection.  Dr. Thomas Janssen writes on

July 3, 2003, that he has seen the claimant for follow up for her

shoulder and neck pain noting that she has had two epidural steroid

injections and her shoulder and arm pain are better.  Dr. Janssen

notes that the claimant shows multiple small abrasions on her face

with bruising over both check bones and that the claimant admitted

that she had gotten into a scuffle with her daughter.  Dr. Janssen

writes that the claimant has persistent cervical disc disease and,

in his opinion, this was exacerbated by her traumatic episode with

her daughter, further noting that, in his opinion, there is also

significant emotional stress which is contributing to the claimant’s

symptoms.  Dr. Janssen continued the claimant on Celebrex and

physical therapy.  The claimant was released by Dr. Janssen on

August 7, 2003, to return as needed.

The claimant testified in her deposition that on May 4, 2001,

she had been at work for approximately two hours doing her regular

work when she began to feel numbness in her left arm, pressure in

her chest and found it hard to breathe.  The claimant testified that

as a result of these symptoms she went to the nurse’s station and



13

was taken to the ER.  When asked if she had arm pain or was it just

numbness, the claimant responded, “numbness and weakness.”  The

claimant testified that these symptoms began to ease after she

arrived at the hospital and by the time she was released she was

pretty much back to normal.  The claimant estimated that these

symptoms lasted approximately three hours.  The claimant testified

that she has had a couple of other similar episodes but they were

not as severe and she did not go to the hospital.  The claimant

testified that it was her understanding from her doctor, Dr. Ewart,

that these problems resulted from her thyroid level.  The claimant

testified that the medication that her doctor put her on has pretty

much controlled her thyroid problems and she has had no other

episodes.  The claimant testified that she has had a previous

workers’ compensation claim while working for the respondent,

remembering that she had strained her low back but this problem

resolved.  The claimant testified that she also has been treated for

tendinitis of her right elbow noting that these problems came on

gradually as a result of doing her normal job.  The claimant

remembered that she was treated by both Dr. Ewart and Dr. Lewis for

her elbow problems.  The claimant was asked if she had continuing

problems resulting from the right elbow tendinitis and the claimant

responded, “occasionally.”  The claimant testified that her third

workers’ compensation claim resulted on May 8, 2001, which injured

her neck.  The claimant testified that on May 8, 2001, she had moved

a stack of trays to her end of the line and had just turned to start

pulling motors off the line when the stack of trays fell.  The
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claimant stated that, “I first thought that they had hit me from

behind until the bruises showed up on my arm (pointing on upper part

of right arm).  Then I realized that I must have been standing

sideways and then---a reflex---had turned the other direction when

they fell.”  The claimant testified that this six-foot stack of

trays consisted of hard plastic trays approximately two feet long

and one foot wide.  The claimant testified that when the stack of

trays fell on her, it did not knock her to the ground but it did

knock her up against the line.  The claimant testified that as a

result of being hit by these trays she got some alcohol which was on

the trays in her eyes but other than that she did not have any

lacerations, cuts, bleeding or scraps.  The claimant was asked if

there were any immediate visible signs of injury and the claimant

responded, “no.”  The claimant testified that a couple of days later

she did notice some bruising on her right upper arm, indicating that

there were three or four stripes between her shoulder and elbow

where the individual trays had hit her.  The claimant indicated that

she had had no other symptoms prior to noticing her bruising.  The

claimant testified that she had been having occasional light

headaches but associated this with her other episode with her heart

situation.  The claimant testified that when she was rechecked by

Dr. Ewart for her May 4 heart problem he suspected that there may be

something wrong with her neck and asked her if she had a neck

injury, noting that the bruises were still apparent on her arm.  The

claimant testified that she had been experiencing numbness in her

left arm from May 4 until her accident on May 8 and when asked when
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she first began having pain in her arm as apposed to numbness, the

claimant responded, “the pain started, I believe, in October.”  The

claimant testified that her arm pain in October 2001 actually was in

both arms but probably more dominant in her right.  The claimant

further added that her pain started out being in the right and it

changed to her left after several months.  The claimant was asked if

she had soreness with the bruising on her right arm and the claimant

responded that she had some soreness but this went away when the

discoloration when away.  The claimant testified that she began

experiencing weakness and numbness in her right arm between May 4

and May 16 and this continued after the soreness and bruising went

away.  The claimant was asked if the weakness and numbness she had

been experiencing remained fairly constant from the time she first

began having it up until she started having pain in October and the

claimant responded that it was constant at night when she would

sleep in both her arms and occasionally it would last throughout the

day but very rarely.  The claimant testified that the pain she began

to experience in October was initially worse in her right arm and

then it changed to her left arm.  The claimant testified that she

has not been having arm pain for a little while, stating that it

went away approximately one month prior to the taking of this

deposition on September 30, 2003.  The claimant testified that she

has continued to have weakness and numbness however in both of her

arms.  The claimant remembered that on December 26, 2001, she ran

into the door facing injuring her right shoulder.  The claimant

testified that she had problems with her shoulder for approximately
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five weeks and she did miss work as a result of this incident.  The

claimant testified that in October or the first of November 2001 her

work changed requiring her to lift more.  The claimant testified

that when she was off in January 2002 for her right shoulder

problems after she returned she was again required to do the

required lifting and by April 2002, she was experiencing upper back,

neck and arm pain.  The claimant was asked, “there was not a

specific incident or injury which precipitated an immediate onset of

this upper back pain?”  The claimant responded, “no.”  The claimant

testified that she has seen Dr. Benjamin, Dr. Allard and Dr.

Blankenship for these problems but has not reported them to anyone

at the respondent’s business as being work related.  The claimant

testified, “I have already got an incident report on this accident.”

The claimant was asked, “the incident of May 8?” and  the claimant

responded, “right.”

After a review of this entire record, I find that the claimant

has failed to prove by a preponderance of the evidence that she

sustained a neck injury on May 8, 2001, resulting in her need for

continuing medical treatment to date.  The medical record set forth

that this claimant has had ongoing yet sporadic complaints with her

neck and arms since the early 1990s.  Initially the claimant was

taken to the ER on May 4 with complaints of what was suspicioned to

be a cardiac event, however, was eventually treated as a thyroid

condition.  It is not questioned that there was an event on May 8

where the claimant was struck in the head, neck and shoulders by a

stack of strays while working for the respondent.  The claimant
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herself has testified that she was unaware of any initial pain or

injury at the time of this event and it was not until bruises began

to appear on her right arm with some soreness that she was even

aware that she was hit on the right arm.  The medical records set

forth and the claimant has testified that it was on May 16, 2001, at

a follow up visit for her cardiac event that she was administered an

MRI which revealed a herniation in her cervical area.  The claimant

herself has testified to periods of time when her symptoms have

resolved and then either through her work or personal events outside

the work place, her symptoms have returned or other symptoms have

developed.  Throughout the medical records the claimant has

indicated that she has pain in her neck and shoulders, however, very

rarely has she associated it back to the May 8 event.  The report of

Dr. Ewart on May 16, 2001, which was made as a follow up for her May

4 cardiac event indicates that she denies any recurrence of pain and

certainly this report makes no mention of the May 8 event when the

trays fell and hit the claimant on her right side.  Dr. Ewart’s

report of May 16 does indicate that the claimant had initially been

seen on May 4 for severe headaches as well as radiation of pain down

her left arm and through to her back for which she was seen in the

emergency room and cardiac examinations were performed.  The medical

records set forth that this claimant has multiple medical problems

for which she has received treatment.  To relate any shoulder, arm

or neck problems to the May 8 event which the claimant herself has

testified she did not consider herself injured until bruises began

to appear a day or two later and did not even report this event to
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her physician on May 16 when an MRI was made to check out her

problems experienced on May 4, 2001.  Dr. Blankenship in his report

of June 19, 2002, indicates that he has seen the claimant for her

complaints of neck pain which started in October 2001.  Dr.

Blankenship mentions that the claimant was injured on the job when

she was hit in the side of the head and neck by a stack of trays in

May 2001 and that the headaches after this event were the same type

of headaches which she had been treated for related to her blood

pressure problems.  Dr. Blankenship writes that the claimant’s neck

pain is remote to this and started in October.  After examination

and review of the claimant’s medical records, Dr. Blankenship notes

that her clinical complaints of neck pain are muscular in nature and

she does not have any objective or subjective signs of radiculopathy

noting that he had reviewed both of her MRIs which did show a C6-7

disc herniation on the left but he opines that it is clinically

asymptomatic and she that she does not have any significant

effacement of the spinal cord nor does she have any myelopathic

signs or symptoms.  Dr. Blankenship did not recommend any type of

surgery and recommended strongly that she quit smoking.  I just find

it difficult to believe that the claimant’s May 8 event is the cause

of this claimant’s sporadic complaints of neck, shoulder and arm

pain which is very similar to that which she has complained of and

received treatment for since the early 1990s.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2.   On May 8, 2001, the relationship of employee-employer-

carrier existed between the parties.

3.   The claimant is entitled to a weekly compensation rate of

$332.00 for temporary total disability and $249.99 for permanent

partial disability.

4.  Respondents have paid some medical expenses for the

claimant’s neck problems.

5. The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable neck injury on May 8,

2001, while working for the respondent.  See discussion above.

ORDER

The claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her neck on May

8, 2001.  Therefore, this claim should be denied in its entirety.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE       
       


