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OPINION AND ORDER

A hearing was held in this matter on May 16, 2003.  A prehearing

conference was conducted before former Administrative Law Judge William

Daniels on February 20, 2003, and a prehearing order was filed on that same

date.  A copy of the prehearing order has been marked as Commission Exhibit

No. 1 and made a part of the record without objection. 

During the prehearing conference, the parties agreed to the following

stipulations:

1. The Arkansas Workers' Compensation Commission has
jurisdiction of the within claim;

2. The employer-employee-carrier relationship existed
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between the parties on all relevant dates;

3. This claim has been controverted in its entirety.

During the prehearing conference, the parties also agreed that the

issues to be litigated at the hearing were limited to the following:

1. Whether the claimant sustained a compensable gradual onset
injury to her left shoulder, which manifested itself on August 1,
2001;

2. Whether the claimant is entitled to reasonably necessary
medical treatment;

3. Whether the claimant is entitled to temporary total disability
benefits for a period to be specified at the hearing;

4. Whether the claimant is entitled to a controverted attorney's
fee.

At the hearing, the claimant changed her contention to allege that her left

shoulder condition was caused by a specific incident, identifiable by time and

place and occurrence, and she dropped the contention that her contention

was a gradual onset injury.  In addition, she dropped her contention that she is

entitled to temporary disability compensation.  Essentially, the parties agreed

at the hearing that the only issue to be decided is whether the claimant

sustained an injury to her left should as the result of a specific incident.

From a review of the record as a whole, to include the testimony of the

claimant, witnesses Faye Shales and David Kunkel, as well as the medical
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records and other documentary evidence, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. § 11-9-704

(Cumm. Supp. 1997):

FINDINGS AND CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has
jurisdiction over this claim;

2. The stipulations agreed to by the parties and set forth
above are hereby accepted as fact;

3. The claimant failed to prove by a preponderance of the
evidence that she sustained an injury to her left shoulder as
the result of a specific incident, identifiable by time and
place of occurrence;

4. The claimant failed to prove by a preponderance of the
evidence the elements necessary to establish a
compensable specific incident injury;

5. The respondents controverted this claim in its entirety.

DISCUSSION

The claimant worked for the respondent for approximately eighteen

years as a production worker.  At the time at issue in this claim, she was

employed as a chicken paw grader, and her duties included shoveling ice to

cool chicken feet.  She contends that she was using a shovel to break up ice

in August of 2001, when she experienced the immediate onset of pain in her

left should, which she reported to the plant nurse.  However, the testimony of
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Faye Shales, the plant nurse, contradicts the claimant's testimony.  In this

regard, Ms. Shales testified that the claimant reported a gradual onset of left

shoulder pain.  Workers' compensation forms completed and signed by the

claimant also state that the condition was a gradual onset injury, and the

claimant initially contended before this Commission that she sustained a

gradual onset injury.  The medical records indicate that the claimant related

her problems to shoveling ice, but those records do not clearly indicate

whether the claimant described a sudden onset of pain or a gradual onset of

pain.  David Kunkel, the claimant's supervisor testified that she reported left

shoulder pain to him in August of 2001.

Since the claimant contends that she sustained an injury after July 1,

1993, this claim is controlled by the Arkansas Workers' Compensation Law as

amended by Act 796 of 1993.  Consequently, to establish the compensability

of the claim, the claimant must satisfy the requirement for establishing one of

the five categories of compensable injuries recognized by the amended law,

including the requirements common to all categories of injuries.  See, Jerry D.

Reed v. Con Agra Frozen Foods, Full Workers' Compensation Commission,

Opinion filed Feb. 2, 1995 (Claim No. E317744).  Since the claimant in the

present claim alleges that he sustained an injury as a result of a specific

incident which is identifiable by time and place of occurrence, the
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requirements of Ark. Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997) are

controlling, and the following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury
arising out of and in the course of his employment (see, Ark.
Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997); Ark. Code
Ann. § 11-9-102(4)(E)(i) (Cumm. Supp. 1997); see also, Ark.
Code Ann. § 11-9-401(a)(1) (Cumm. Supp. 1997));

(2) proof by a preponderance of the evidence that the injury
caused internal or external physical harm to the body which
required medical services or resulted in disability or death (see,
Ark. Code Ann. § 11-9-102(4)(A)(i) (Cumm. Supp. 1997));

(3) medical evidence supported by objective findings, as
defined in Ark. Code Ann. § 11-9-102(16), establishing the injury
(see, Ark. Code Ann. § 11-9-102(4)(D) (Cumm. Supp. 1997));

(4) proof by a preponderance of the evidence that the injury
was caused by a specific incident and is identifiable by time and
place of occurrence (see, Ark. Code Ann. § 11-9-102(4)(A)(i)
(Cumm. Supp. 1997)).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Reed, supra. 

In the present claim, I find that the greater weight of the evidence fails to

establish that the claimant sustained a left shoulder injury as a result of a

specific injury.  As discussed above, the initial reports filed by the claimant

state that she suffered a gradual onset of pain, and Ms. Shales also testified
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that the claimant described a gradual onset of pain.  Although the testimony of

Mr. Kunkle seems to suggest that she did report a specific incident, the

medical evidence is less than clear in relating a history of a specific incident. 

Moreover, the medical evidence indicates that a gradual onset injury was at

least considered at one point.  Accordingly, I find that the claimant failed to

prove by a preponderance of the evidence the elements necessary to

establish a compensable injury.

ORDER

Accordingly, based on my review of the entire record and for the

reasons discussed herein, I find that this claim must be, and hereby is, denied

and dismissed.

IT IS SO ORDERED.

___________________________
C. Michael White
Administrative Law Judge


