BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F202987

JAMES DAVI S,
EMPLOYEE CLAI MANT

WH TE RI VER MEDI CAL CENTER
EMPLOYER RESPONDENT

RI SK MANAGEMENT RESOURCES,
| NSURANCE CARRI ER RESPONDENT

OPINION FILED NOVEMBER 6, 2003

Heari ng conducted before ADM N STRATI VE LAW JUDGE MARK
CHURCHWELL, at Batesville, Independence County, Arkansas.

The cl ai mant was represented by MR PH LIP M W LSON,
Attorney at Law, Little Rock, Arkansas.

The respondents were represented by MR BILL H WALMSLEY,
Attorney at Law, Batesville, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claimon August
13, 2003 in Batesville, Arkansas. A prehearing order was
entered in this case on April 24, 2003. A copy of this
prehearing order set out the stipulations offered by the
parties and outlined the issues to be litigated and resol ved
at the present tine. A copy of this prehearing order was
made Conm ssion’s Exhibit No. 1 to the hearing.

The follow ng stipulations were submtted by the
parties and are hereby accepted:

1. The Arkansas Wrkers’ Conpensation Comn ssion has

jurisdiction of the within case.
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2. The enpl oyer-enpl oyee-carrier relationship existed
bet ween the parties on all rel evant dates.

3. The cl ai mant sustai ned a conpensabl e specific
incident injury to his left knee on March 5, 2002.

4, The respondent agrees that if conpensability is
determned, all nedical treatnent related to the
claimant’ s neck and shoul der was reasonably
necessary.

5. The respondent has accepted the 3% per nanent
I npai rment rating to the knee.

6. The cl ai mant earned sufficient wages to entitle
himto conpensation at the rate of $261.00 for
tenporary total disability benefits and $196. 00
for permanent partial disability benefits.

7. Al'l benefits relating to the claimant’s all eged
neck and shoul der injuries have been controverted
in their entirety.

By agreenent of the parties, the issues to be litigated
and resolved at the present tine were limted to the
fol | ow ng:

1. Whet her the clai mant sustai ned a conpensabl e

specific incident injury to his neck and |eft

shoul der on March 5, 2002, and whether there are
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any objective findings of such alleged injuries.
(Nature and extent of original injury).

2. Whet her the claimant is entitled to reasonably
necessary medi cal treatnent.

3. Whet her the claimant is entitled to a pernanent
I mpai rment rating for his neck and shoul der.

4. Whet her the claimant is entitled to benefits
pursuant to Ark. Code Ann. 8 11-9-505(a)(1).

5. Whet her the claimant is entitled to a controverted
attorney’s fee, and whether the claimant is
entitled to controverted fees on all anounts
previously paid by the respondent.

DISCUSSION
1. Did the claimant sustain a compensable specific injury
to his neck and left shoulder on March 5, 2002, and were
there any objective findings of such alleged injury?

For the claimant to establish a conpensable injury as a
result of a specific incident which is identifiable by tine
and place of occurrence, the follow ng requirenments of Ark.
Code Ann. 8§ 11-9-102(4)(A)(i)(Repl. 2002), rmust be
established: (1) proof by a preponderance of the evidence of
an injury arising out of and in the course of enploynent;

(2) proof by a preponderance of the evidence that the injury

caused internal or external physical harmto the body which
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required nedical services or resulted in disability or
deat h; (3) nedical evidence supported by objective findings,
as defined in Ark. Code Ann. 8§ 11-9-102(16), establishing
the injury; and (4) proof by a preponderance of the evidence
that the injury was caused by a specific incident and is
identifiable by tinme and place of occurrence. If the
claimant fails to establish by a preponderance of the

evi dence any of the requirenents for establishing the
conpensability of a claim conpensation nmust be deni ed.

M kel v. Engineered Specialty Plastics, 56 Ark. App. 126,

938 S.wW2d 876 (1997).

In the present case, | find that the clai mant has
establi shed by a preponderance of the credible evidence that
he has experienced a conpensable injury to the neck and
shoul der area, as he asserts, in the |adder incident that
occurred on March 5, 2002. In reaching this concl usion,
note that the very first nedical report fromMrch 5, 2002
fromthe Wiite R ver Medical Center indicates the presence
of tenderness in the trapezius, and | note that the

illustration on page 1144 of Dorland’s Illustrated Medical

Dictionary (29'" Edition) indicates that the trapezius is a

muscl e connecting the neck to the shoulder. | further note

that the record contains no indication that the clai mant had
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ever experienced any neck or shoul der conplaints prior to
t he | adder incident on March 5, 2002, but has experienced
persistent conplaints in the neck or between the neck and
the armsince the tine of the [adder incident. In addition,
| note that the claimnt’s physicians, based on what | find
to be an accurate history, have related the claimnt’s
synptom onset to the | adder incident that occurred on Mrch
5, 2002. Consequently, | find that the claimant has
establ i shed by a preponderance of the evidence that the
Injury at issue to his neck and shoul der arose out of and in
the course of his enploynent, that the injury has caused
I nternal physical harmto his body which required nedical
services, and that the injury was caused by the slip on a
| adder (which qualifies as a specific incident) that
occurred on March 5, 2002.

| also find that injury to the claimnt’s neck and
shoul der area is established by nedical evidence supported
by objective findings, including straightening of the nornal
curvature of the spine on x-ray consistent with nuscle spasm
[Claimant’s Exhibit No. 1 page 19], trigger points
[Claimant’s Exhibit No. 1 page 32, 38], and docunented
nmuscl e spasm[C aimant’s Exhibit No. 1 page 24]. Accord
H gh Capacity Products v. More, 61 Ark. App. 1, 962 S.W2d
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831(1998); Estridge v. Waste Managenent, 343 Ark. 276, 33

S.W3d 167 (2000). Consequently, for all of the foregoing
reasons, | find the clainmant has established by a
preponderance of the credi ble evidence a conpensable injury
to his neck and shoul der areas.

2. Is the claimant entitled to reasonably necessary medical
treatment?

The parties have stipulated that if conpensability is
determ ned, all nedical treatnment related to the claimant’s
neck and shoul der was reasonably necessary. Therefore, |
find that the claimant is entitled to reasonably necessary
medi cal treatnent for his neck and shoulder injury. As far
as | can tell, there has never been any dispute as to
whet her or not the treatnent that the claimant has received
for his knee injury was reasonably necessary for that
I njury.

3. Is the claimant entitled to a permanent anatomical
impairment rating for his neck and shoulder?

Ark. Code Ann. 8§ 11-9-704(c)(B)(Repl. 2002) provides
that "[a]ny determ nation of the existence or extent of
physi cal inpairnent shall be supported by objective and
nmeasur abl e physical or nental findings." Further, pernmanent

disability "benefits shall be awarded only upon a
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determ nation that the conpensable injury was the major
cause of the disability or inpairnment."” Ark. Code Ann.
8§ 11-9-102(4)(F)(ii)(a)(Repl. 2002). The Conmm ssi on had

adopted the Anerican Medical Association's Guides to the

Eval uation of Permanent |npairnent, (4th ed. 1993) for use

i n assessing the extent of permanent anatom cal inpairnent.

In the present case, the record contains several types
of “objective” findings of physical abnormality in the
claimant’ s neck and/or shoul der area. As discussed
previously, these include in part observations of muscle
spasm trigger points, and MRl findings which have been
interpreted at various tinmes as spinal stenosis,
ost eophytes, |iganmentum flavum hypertrophy, and di cogenic
changes whi ch have been interpreted by Dr. Ismail as
i ndi cative of disc herniation.

However, the nedical record fails to establish that
either the nuscle spasns or trigger points were permanent
in nature. While the spinal stenosis, osteophytes and
| i gamentum f | avum hypertrophy were pernmanent in nature,
| interpret fromDr. Schlesinger’s evaluation that these
conditions pre-existed the work-rel ated neck injury and
therefore were not caused by the work-related neck injury.

Wiile | note that Dr. Ismail’s interpretation of disc
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herni ation could certainly be caused by the work-rel ated
neck injury in question, | also note that Dr. Isnail has not
i ndi cat ed whet her or not he interprets that the work injury
caused any di scogeni c change and/or herniation, and | note
that Dr. Schlesinger, who assigned the clainmant a 6%

I mpai rrent rating under the AMA Guides to the Evaluation of

Per manent | npairnment, has opined that the claimnt’s
acci dent brought about an onset of synptons related to
degenerative arthritis in his neck. Absent any credible
medi cal opinion contrary to Dr. Schlesinger’s nedica
opinion in the record, | find that the preponderance of the
credi ble evidence fails to establish that whatever degree of
di scogeni ¢ change or “herniation” that Dr. Ismail or any
ot her physicians have observed in this case, was caused by
the March 5, 2002 | adder acci dent.

To the contrary, as discussed, Dr. Schlesinger’s
medi cal opinion on point would seemto indicate that the
claimant’s work rel ated accident caused pre-existing
degenerative arthritic changes to becone synptomatic. Wile
the nedical record is replete with objective findings
i ndi cative of these degenerative arthritic changes, the
| egal question in this case appears to be whether or not the

cl ai mant can establish the major cause requirenent of Ark.
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Code Ann. 8§ 11-9-102(4)(F)(ii)(a) under circunstances where
the work rel ated conpensabl e i njury aggravated, but did not
cause, degenerative arthritic changes. Although the
Arkansas courts have apparently never addressed this precise
i ssue directly, | understand the current status of the | aw
as interpreted by the majority of the Full Conm ssion, to be
that a clai mant cannot establish his burden of proof on
maj or cause where the preponderance of the evidence only
establishes that a work-related injury aggravated a pre-

exi sting degenerative condition. See Nathaniel Jarrett v.

SOL Alman Co., Inc., Full Wrkers’ Conpensation Comm ssion,

Qpinion filed May 30, 2003 (E904563, O an W Reeves
concurring (G ting Needham v. Harvest Foods, 64 Ark. App.

141, 987 S.W2d 278(1998)).

Because | find that the preponderance of the evidence
establishes that the claimant’s work related injury only
aggravat ed pre-existing degenerative conditions, so as to
make those pre-existing conditions synptomatic, | find that
the claimant has failed to establish that his conpensabl e
neck injury is the major cause of any disability or
i mpai rment at issue. In reaching this decision, | note that
Dr. Saf man has al so assigned the clainmant a 2% i npai r nent

rating to the upper extremty. However, as | interpret Dr.
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Saf man’s note, this rating is clearly not for the neck or
shoul der, and as the respondents have noted, the clai mant
has not alleged an upper extremty injury. Therefore,
| also find no basis in the | aw or evidence for awardi ng the
cl ai mant benefits for the 2% rating to the upper extremty
assigned by Dr. Safman on July 29, 2002.

4. 1Is the claimant entitled to benefits pursuant to Ark.
Code Ann. § 11-9-505(a) (1)?

In order to prove entitlenent to benefits pursuant to
Ark. Code Ann. 8§ 11-9-505(a)(1), the enployee nust establish
(1) that he sustained a conpensable injury; (2) that
sui tabl e enpl oynent within his physical and nental
[imtations was available with the enployer; (3) that the
enpl oyer refused to return the enployee to work; and (4)
that the enployer's refusal to return the enpl oyee to work

was wi thout reasonable cause. Torrey v. Gty of Fort Snmith,

55 Ark. App. 226, 934 S.W2d 237 (1996).

In the present case, there is no dispute that the
cl ai mant sustai ned a conpensabl e knee injury on March 5,
2002, and as di scussed above, | find that the claimant has
al so established that he sustained a conpensabl e neck and
shoul der injury on that date. Likew se, the clainmant’s pre-

March 5, 2002 job with the respondents was within the
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claimant’ s physical and nmental limtations and was stil
avai l abl e at Wiite R ver Medical Center on March 7, 2002,
when the respondents term nated the cl aimant and refused to
return himto work. Therefore, there is no dispute that the
cl ai mant has established the first three requirenents to
establish an entitlenent to benefits under Ark. Code. Ann
8§ 11-9-505(a)(1).

In the present case, however, | find that Wite River
Medi cal Center’s refusal to return the claimant to work
after March 7, 2002 was wth reasonabl e cause. Therefore,
| find that the claimant has failed to establish by a
preponderance of the evidence that he is entitled to
benefits under the Ark. Code. Ann. 811-9-505(a)(1).

In reaching this conclusion, | note that the clai mant
recollected at the tinme of his hearing testinony that he was
only shown one page of respondents’ Exhibit No. 3 at the
time of his personnel evaluation on January 8, 2002. | also
note with interest that the fourth page of respondents’

Exhi bit No. 3 appears to contain an enpl oyee signature |line
which was | eft blank, consistent with the claimant’s
testinmony that he was only shown the first page of that
docunent in the evaluation and the ot her pages were added

later. In fact, the claimnt recollected at the hearing
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that during his January 2002 eval uation, he was told to
i mprove on the one itemlisted on the first page of
respondents’ Exhibit No. 3 and that he would do fine. The
claimant testified that he was never given the Goals and
| mprovenent Plans and that these itens were only brought to
his attention after the accident on March 5, 2002. Under
t hese circunstances, the claimnt asserts that he was
actually term nated because of his March 5, 2002 injury, and
the respondents’ refusal to return himto work after March
7, 2002 was wi t hout reasonabl e cause.

The claimant’s hearing recoll ection notw thstandi ng,
| interpret his nore contenporaneous coments in the
Enpl oyment Security Departnment application in the record as
respondents’ Exhibit No. 10, as being that he was told six
nont hs after beginning his enploynent with the respondents
(i.e. contenporaneous wth the January 2002 Performance
Eval uation) that he was not performng a good and
satisfactory job. H's comments in this docunent indicate to
me that he did in fact receive notice that there were
problens with his perfornmance/ capabilities in this job at
the tine of the January 2002 Performance Evaluation. 1In
light of the comments on the enpl oynent application, the

concerns witten on the January 2002 Perfornmance Eval uati on,
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and the relevant testinony of the clainmant’s supervisors
about performance problens, | am persuaded that a
preponderance of the credi ble evidence establishes that the
respondent enployer had legitimte safety concerns regarding
the claimant’s capabilities at |east by January 8, 2002.
| am persuaded that a preponderance of the credible evidence
al so establishes that respondent enployer originally
intended to term nate the claimant on March 5, 2002, but
coincidentally, that plan changed when the clai mant becane
injured on that date, and the term nati on was postponed for
two days. Based on the testinony of the respondents’
enpl oyees, | am persuaded that the clainmant |acked the
necessary skills and abilities to performthe job for which
he was hired, and that the claimant was termnated in |ight
of the lack of skills indicated in respondents’ Exhibit No.
3. Inlight of the nature of the work environnent, the
nature of the work involved, and the safety concerns
di scussed at the hearing, | find that the respondents had
reasonabl e cause to separate the clainmant fromhis
enpl oyment and refuse to return himto work after March 7,

2002.
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5. 1Is the claimant’s attorney entitled to a controverted
attorney’s fee and if so, is the claimant’s attorney
entitled to controverted attorney’s fees on all amounts
previously paid by the respondent?

Since the claimant’s injury occurred after July 1,
2001, | note as a threshold matter that any controverted
attorney’s fees would by necessity be 25% of conpensation
for indemmity benefits, and that attorney’s fees are no
| onger awarded on nedical benefits as a routine matter.

See Ark. Code. Ann. § 11-9-715(a)(1)(B)

Wth the respect to the tenporary total disability
benefits which have been paid for the claimant’s admttedly
conpensabl e knee injury, | note that the clainmant’s attorney
was hired on March 21, 2002, and according to respondents’
Exhibit No. 8, the first check for tenporary tota
disability was made on April 2, 2002 for the period covering
March 6, 2002 to April 2, 2002. As far as | can tell from
the record, the respondents have never expressed any intent,
nor shown any intent to be inferred through delay in
paynents, indicating that the respondents were ever
controverting the claimant’s adm ttedly conpensabl e knee
injury. Therefore, | find that the clainmant’s attorney has

failed to establish that he is entitled to an attorney’s fee

on the period of tenporary total disability conpensation
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whose paynents are reflected in respondents’ Exhibit No. 8.
| note that in light of ny finding that the clai mant has
experienced a conpensabl e neck and shoul der injury, the
claimant may or nmay not be entitled to any additional
periods of tenporary total disability benefits. |[If so, then
the claimant’s attorney will be entitled to an attorney’s
fee on any tenporary disability benefits owed for the neck
and shoul der injury, since clainmnt’s neck and shoul der
injury has been controverted in its entirety. However, |
have not been requested to determ ne any potential periods
of additional tenporary total disability benefits that m ght
be associated with the claimnt’s conpensabl e neck and
shoul der injury.

Wth regards to the 3% inpairnment rating assigned to
the claimant’s knee, | note that this rating was assigned in
August 2002. The respondents’ attorney’'s questioning at the
claimant’ s Decenber 2002 deposition would seemto indicate
that the respondents’ attorney was not nade aware of the
exi stence of the rating until the deposition, and | note
that the rating was ultimately paid by lunp sumin January
of 2003. The nere failure to pay conpensation benefits does
not amount to controversion, in and of itself. Revere

Copper & Brass, Inc. v. Talley, 7 Ark. App. 234, 647 S.wW2d
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477(1983). Likew se, controversion may not be found where
t he respondent accepts its conpensability but delays paynent
in a reasonable attenpt to investigate the extent of the

disability. Horseshoe Bend v. Sosa, 259 Ark. 267, 532 S.W2d

182(1976). Assum ng a position which requires an injured
enpl oyee to retain an attorney to take the actions necessary
to insure the enployees rights are protected may constitute

controversion. Turner v. Trade Wnds I nn, 267 Ark. 861, 592

S.W2d 454(1980). 1In the present case, the respondents have
failed to offer a justification for some five nonths of
delay in maki ng paynment on a permanent inpairnment rating.

| therefore infer by their unexpl ained delay that the
respondents controverted the 3% i npairnment rating assigned

i n August of 2002 and paid in January of 2003 by |unp sum
The claimant’s attorney is therefore entitled to a fee on
the 3% rating to the knee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Wrkers’ Conpensation Comm ssion has
jurisdiction of the within claim

2. The enpl oyer-enpl oyee-carrier relationship existed
between the parties on all relevant dates.

3. The cl ai mant sustai ned a conpensabl e specific

incident injury to his left knee on March 5, 2002.



17

4. The respondents agree that if conpensability is
determ ned, all medical treatment related to the claimant’s
neck and shoul der was reasonably necessary.

5. The respondent has accepted the 3% per manent
inmpairnment rating to the knee.

6. The cl ai mant earned sufficient wages to entitle
himto conpensation at the rate of $261.00 for tenporary
total disability benefits and $196. 00 for permanent parti al
di sability benefits.

7. Al'l benefits relating to the claimnt’s neck and
shoul der injury have been controverted in their entirety.

8. The cl ai mant sustai ned a conpensabl e specific
incident injury to his neck and shoul der on March 5, 2002
whi ch is supported by objective findings.

9. The claimant is entitled to reasonably necessary
medi cal treatment for his neck and shoul der injury.

10. The claimant has failed to establish that he
sust ai ned a conpensabl e anatom cal inpairnment for his neck
and shoul der injury.

11. The claimant has failed to establish that he is
entitled to additional benefits pursuant to Ark. Code Ann.
§ 11-9-505(a)(1).
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12. The claimant has established by a preponderance of
the evidence that his attorney is entitled to an attorney’s
fee on the 3% anatom cal inpairnment rating to the knee
previously paid by the respondents, and on any additi onal
tenporary total disability benefits to which the clai mant
may be entitled as a result of his conpensabl e neck and
shoul der injury.

AWARD

The respondents are directed to pay benefits in
accordance wth the findings of fact set forth herein.

The claimant’s attorney is entitled to a 25% attorney’s
fee on the indemity benefits awarded herein, one-half of
which is to be paid by the claimnt and one-half to be paid
by the respondents in accordance with Ark. Code Ann. § 11-9-

715; and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W3d 463(2002).
I T 1S SO ORDERED.

MARK CHURCHWEL L
Adm ni strative Law Judge



