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STATEMENT OF THE CASE

 A hearing was held on April 15, 2003, in Fort Smith,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on February 25,

2003.  This pre-hearing order set forth the stipulations offered by

the parties, the issues to litigate and the contentions thereto. 

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. In August 2002 and on October 18, 2002, the relationship of

employee-employer-carrier existed between the parties.

3. The claimant’s average weekly wage is $297.74.

By agreement of the parties the issues to litigate are limited

to the following:
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1. Compensability of the claimant’s left shoulder injury.

2. Related medical.

3. Temporary total disability from October 18, 2002, to a date

to be determined.

4. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he was injured on October 18, 2002, when he was removing debris

from Fulbright Hall and Mike Nicholson, a fellow driver, proceeded

to get in a fight with him.  The claimant acknowledges that his

injuries were due to an altercation, but he was not the aggressor

nor was he an amicus that caused the altercation.  Further, the

injury arose out of the claimant’s employment, because it is

natural and probable that if you are being mean and nasty or for

that matter if two people just work together, there are going to be

altercations and disagreements.  In other words, even if there were

a disagreement, and even if the claimant was somehow equally

involved in the disagreement, the relationship that existed between

the parties was such that it naturally flowed that an alteration

would indeed develop.  A fight, whether you are involved in the

fight voluntarily or not, is something that naturally and probably

occurs and the claimant should be entitled to benefits.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury on October 18,

2002, which arose out of and in the course of his employment with

Drivers Select, Inc.  Without waiving other defenses, the
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respondents raise the defense that the claimant was not performing

employment services at the time of his alleged injury.

The documentary evidence submitted in this matter consists of

the Commission’s pre-hearing order marked Commission’s Exhibit No.

1.  The claimant submitted medical documentation marked Claimant’s

Exhibit No. 1.  The respondents submitted medical information

marked Respondents’ Exhibit No. 1 and the deposition of Dr. Sites

marked Respondents’ Exhibit No. 2.  All these exhibits were

admitted without objection.  

 DISCUSSION

The claimant testified that he was 60 years old and had

acquired a GED.  The claimant stated that he has been driving a

truck for the past ten to fifteen years and on October 18, 2002, he

was driving for the respondent hauling debris from the University

of Arkansas campus.  The claimant testified that there was only one

way into the site and one way out.  The claimant testified that

there were two drivers that had parked their trucks close to the

entrance exit which kind of blocked the drive.  This witness stated

that Mike Nicholson, another driver, wife had parked her car next

to these trucks so that when he tried to haul his load of debris

away from the demolition site he had to swing out around her car in

order to exit the area.

The claimant testified that at the dumping site he had to get

out of his truck in order to push the air gate button and Mike

Nicholson came up to him and proceeded to tell him he was going to

put him in the hospital because I got too close to his wife’s car.



4

The claimant testified that there was a little bit of discussion

and then Mr. Nicholson pushed him twice and hit him and a fight

broke out.  The claimant testified that immediately after the

altercation he called the respondent to report the incident.  The

claimant stated that it was Mike Nicholson who started the argument

and struck the first blow.  The claimant testified that he

continued on with his hauling duties until Gary Lipsmeyer, the

foreman, sent him home because of the fight.  The claimant stated

that Mr. Lipsmeyer asked if he needed to go see a doctor and the

claimant replied, “Well, let me just see what I’ve got.”  The

claimant continued to explain that everything was on his face.  The

claimant stated that he was sixty years old, five feet ten inches

tall and currently weighed about 192 pounds.  The claimant

estimated that Mr. Nicholson was in his late twenties or early

thirties, was two or three inches or more taller than he was and

weighted at least thirty or forty pounds more.

The claimant remembered that in August 2002 he was pulling a

king pin on a trailer and he felt something pop in his left

shoulder.  The claimant testified that after this event he did

continue to work until the altercation with Mr. Nicholson on

October 18, 2002.  Mr. Nicholson agreed that he was seen by Dr.

Sites on October 28 but further remembered that he has seen Dr.

Sites in the past for right shoulder surgery.  The claimant

testified that he had not had treatment from Dr. Sites for his left

shoulder.  The claimant again stated that he had no prior problems

with his left shoulder before August 2002 and his altercation of
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October 18, 2002.  The claimant agreed that he had an MRI in

January 2003.  The claimant further stated that he continues to

have problems with his left shoulder with pain and popping.  The

claimant agreed that after the August event when pulling a fifth

wheel he did not receive any medical treatment until October 28,

2002.  

The claimant testified that he had no prior relationship or

social relationship with Mr. Nicholson other than just working for

the respondent driving trucks.  On cross examination, the claimant

stated that when he passed Mr. Nicholson’ wife at the demolition

site he came within six to seven inches of her automobile and was

driving about one mile an hour.  The claimant testified that Mr.

Nicholson did not like him because he, the claimant, knew Gary

Lipsmeyer from previous jobs.  The claimant agreed that he has

worked since October 18, 2002, for Express Personnel as a truck

driver.  The claimant testified that he began working for Express

Personnel about two to three days a month about a month after the

altercation.  The claimant testified that he made $10.50 per hour.

The claimant testified that although he currently is not working

for them, he is on call with them.  The claimant testified that the

last time he had worked for Express Personnel was the day before

this hearing.  The respondents’ attorney asked the claimant why Mr.

Nicholson would be upset with him because of a prior relationship

with Mr. Lipsmeyer and the claimant stated that he had worked for

Mr. Lipsmeyer several times before and that Mr. Lipsmeyer saved the

better trucks for him to drive.
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On redirect, the claimant testified that he owns a limousine

service as well as three concession trailers and he owned these

prior to October 18, 2002.  The claimant testified that he owns a

1989 Lincoln Town Car ten passenger which he drives himself and he

also has concession trailers from which he sells hamburgers and

hotdogs.  The claimant testified that he has operated his

concession trailers one time since October 2002.  The claimant had

testified that he earned approximately $1000 from these businesses

last year.  The claimant agreed that he is able to work a little

bit although he has not been released by his doctor and he does

have surgery planned for December 1, 2003.  The claimant was asked

why this surgery is planned so far off and the claimant responded

that if his injury is found not to be compensable it will give him

time to collect some money.  The claimant explained that the

difficulty with working now as a driver is that he is unable to do

some of the heavy pulling which is required due to his previous

right should problems and his current left shoulder problem.

Michael Nicholson was called to testify and stated that he had

worked with the claimant on a job site at the University campus.

Mr. Nicholson testified that his wife was at the job site on

October 18, 2002, and the claimant “whizzed by my wife in the car

real close for no reason at all.”  Mr. Nicholson testified that the

claimant came within three inches of his wife’s car and was driving

ten to fifteen miles per hour.  Mr. Nicholson testified that the

claimant swerved in order to get closer to his wife’s car and the

claimant did this because they had personal problems and he must
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have wanted to scare them.  This witness testified that, “I though

that he was going to hit her.” Mr. Nicholson testified that he met

the claimant at the dump site and told him to leave his wife out of

their problems and with this the claimant got up in his face and he

pushed the claimant back at which time the claimant kicked him in

the leg.  This witness testified that he was thirty-seven years

old, six feet tall and weighed approximately 220 pounds.  Mr.

Nicholson testified that he and the claimant did not get along even

prior to this altercation.

The claimant was seen by Dr. Terry Sites on October 28, 2002.

Dr. Sites writes that he has seen the claimant with a new ailment

to his left should.  The doctor writes that the claimant sustained

an injury while at work in August 2002 when he was working for a

temp service lifting a heavy object when he felt something pop in

his left shoulder.  The doctor notes that the claimant reinjured

his shoulder on October 18, 2000, and he had been fired from his

job for fighting with an employee.  The claimant’s x-rays of his

left shoulder showed no fractures or dislocations but there was a

Type II/III acromion and anterior acromial spurring with some

sclerosis at the AC joint.  Dr. Sites diagnosed the claimant with

having a left shoulder rotator cuff strain with possible labral

tear or additional intra-articular pathology.  Dr. Sites ordered an

MRI and different treatment plans were discussed.  The claimant

underwent an MRI of his left shoulder on December 19, 2002.  This

test indicated that the claimant had left rotator cuff tendinitis,

left acromioclavicular joint arthropathy with four MM inferior
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projecting ostephytes that abut the superior surface of the distal

left supraspinatus muscle near the myotendinous junction.  There

was some fluid within the left acromioclavicular joint and that it

also revealed a Type II acromion with moderate anterior and lateral

down slopping.  Dr. Michael Penney, who read the MRI, also noted

that there were a few degenerative cysts regarding the greater

tuberosity of the left humerus.  Dr. Sites writes on January 6,

2003, that he has seen the claimant and they have reviewed his MRI

which demonstrates some tendinitis with no evidence of tearing of

the tendon but the AC joint arthropathy with an inferior ostephytes

was noted with a Type II acromion.  Dr. Sites writes that he

discussed the different treatment options with the claimant and the

claimant expressed a desire to proceed with the operative treatment

which the doctor had recommended.

Dr. Terry Sites, in his deposition taken on April 11, 2003,

testified that the conclusions which he drew after reviewing the

claimant’s MRI films were no different than those expressed by the

radiologist.  Dr. Sites stated that the claimant’s MRI showed that

he had left rotator cuff tendinitis which implies that there is

some signal abnormality that could be consistent with tendinitis

but there is no evidence of a complete tearing of the cuff.  Dr.

Sites further explained that tendinitis can sometimes imply a

partial tear but generally just implies that there is inflamation.

Dr. Sites stated that inflamation can be a condition that may

emanate from a specific event like lifting or could simply mean

inflamation from using your shoulder and daily activities.  Dr.
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Sites then addressed the next three findings indicating that the

left acromioclavicular joint with arthropathy basically means

arthritic change and the inferior projecting osteophytes are

basically bone spurs.  The doctor explained that the bone spurs may

be creating some pushing in on the tendinous structure and the

fluid in the AC joint is again an indication of a degenerative

process.  Dr. Sites noted that the Type II acromion is basically a

congenital shaping of the claimant’s acromion and the finding of

degenerative cysts means absolutely nothing.  Dr. Sites was asked

if the spurring, the arthropathy and the other degenerative changes

which he mentioned which were reflected on the MRI have developed

since October 2002.  Dr. Sites responded that certainly an injury

can develop into degenerative changes but with the degree of

degenerative changes seen on the claimant’s MRI, it would be pretty

unlikely to have developed since August or October of 2002.  Dr.

Sites was asked if there is anything on the claimant’s physical

examine or on his MRI which he could say within a reasonable degree

of medical certainty occurred on October 18 or in August 2002 and

Dr. Sites responded no.  Dr. Sites was further asked, “so as far as

trying to pin point one or the other of these instances as being a

precipitating event, would you necessarily have to rely upon what

the patient told you?”  Dr. Sites responded, “yes.”  Dr. Sites

indicated that he last saw the claimant on January 6, 2003, at

which time different treatment  plans were discussed and the

claimant had agreed that surgery would be the course of action

which he would prefer to undergo and that surgery had been
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scheduled for December 2003.  Dr. Sites was asked what type of

surgery he planned for the claimant.  Dr. Sites responded that he

would initially perform a diagnostic arthroscopy where a scope of

the claimant’s shoulder would be made to confirm the findings of

the MRI and evaluate the entire shoulder.  Dr. Sites stated that if

the claimant had a rotator cuff tear they would proceed to repair

it at that time.  Dr. Sites was asked if there was any evidence of

a rotator cuff tear on the claimant’s MRI and Dr. Sites responded

no.  Dr. Sites was asked if, from the date he last saw the claimant

on January 6, 2003, to date or up through December, whether he

considered the claimant to be totally disabled from any gainful

employment, the doctor responded no.  Dr. Sites did state that he

would probably restrict the claimant from above shoulder activities

or lifting greater than twenty pounds on a repetitive basis but he

would allow some use of his left upper extremity and would actually

encourage him to use his left shoulder.

After a complete review of this entire record, I find that the

altercation which this claimant and Mr. Nicholson engaged in on

October 18, 2002, originated with the employment relationship.  The

claimant has testified that he had a long time acquaintance with

the foreman on this particular job site and as a result of this

relationship he was given special treatment in the form of being

given better trucks to drive than the other drivers.  The claimant

has indicated that Mr. Nicholson was not pleased with this and they

did not get along as a result thereof.  The claimant has also

testified as has Mr. Nicholson that what sparked the altercation on
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October 18, 2002, was the method which the claimant was carrying

out his job activities.  Therefore, I find that the altercation

which Mr. Nicholson and the claimant involved themselves originated

with the employment relationship as well as the employment they

were performing.  I further find that the claimant has failed to

prove by a preponderance of the evidence that his left shoulder

problems are a result of the altercation which he had with Mr.

Nicholson on October 18, 2002.  The claimant has testified and the

medical records set forth that he experienced a pop in his left

shoulder in August 2002 when working for another temp service.  The

claimant has also testified that following the fight which he had

with Mr. Nicholson, all of his problems were, as he stated, “on his

face” and he made no mention of a left shoulder problem or pain or

discomfort in his left shoulder problem or pain or discomfort in

his left shoulder following the altercation.  It is noted that ten

days later the claimant was seen by Dr. Sites where he reports the

August 2002 left shoulder injury and he reinjured his shoulder in

a fight ten days earlier.  It is also noted that there are very

little, if any, objective medical findings to verify that this

claimant in fact does have a shoulder injury.  Dr. Sites has

testified that he cannot state within a reasonable degree of

medical certainty that either the August or October event brought

on his tendinitis and it would require a scooping of the claimant’s

left shoulder to determine if he had an injury which could be

repaired surgically.  Certainly, the claimant has some degenerative

changes but those, Dr. Sites has indicated, were of long standing
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and not the cause of any discomfort which the claimant might be

currently experiencing.  If I had found this claim to be

compensable, no temporary total disability would be awarded.  The

claimant has testified that he has been working sporadically since

the date of his termination and Dr. Sites has stated that he would

not have taken the claimant off of work and would have even

encouraged the claimant to continue to work using his left shoulder

although he should have observed some restrictions such as no

overhead work and to limit the weights the claimant should lift.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. In August 2002 and on October 18, 2002, the relationship of

employee-employer-carrier existed between the parties.

3. The claimant’s average weekly wage is $297.74.

4. The fight which the claimant was involved in on October 18,

2002, had its origin and was related to the claimant’s work and

working relationship with Mr. Nicholson.

5. The claimant has failed to prove by a preponderance of the

evidence that his left shoulder problems are a result of the

altercation which he was involved in on October 19, 2002.  See

discussion above. 

ORDER

The claimant has failed to prove by a preponderance of the

evidence that he sustained a compensable left shoulder injury while
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working for the respondent on October 18, 2002.  Therefore, this

claim for benefits should be denied in its entirety.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


