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A rkansas.

STA TEMENT OF THE CASE

A hearing w as conducted M ay 9 , 2003, to determine various issues set

out  further below .

A  prehearing conference w as conducted in th is claim on January 1 5 ,

2003 , and a Prehearing Order w as f iled on said dat e.  A  copy of  the Prehearing

Order w as marked “ Commission’s Exhibit  1"  and made a part of  the record

w ithout  object ion.

A t  the hearing, the parties announced that  the stipulat ions, issues, as

w ell as their respect ive cont ent ions w ere properly  set  out  in the Prehearing

Order, save, the issue of  permanent  impairment , if  any , to t he right  upper
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ext remit y w hich t he part ies specif ically  reserved.   (Comm. Ex. 1)(Tr.4 -5 , 62)

It w as st ipulated that  the employ ment  relat ionship ex ist ed betw een the

part ies at  all relevant t imes through January 26 , 2001; t hat  the claimant

sust ained gradual onset  upper ext remity problems w hich m anifest ed them selves

beginning on or about  February 9 , 1998; t hat  respondents initially accepted and

paid various medical expenses f or bilateral upper ext remit y problems; that

respondents subsequent ly cont rovert ed com pensabilit y  of  claimant ’ s right  upper

ext remity complaint s; t hat  claimant ’ s average w eekly  w age w as $4 86.0 0 ,

ent itling him to com pensat ion rates of  $412.00  per w eek f or temporary  tot al

disabilit y  and $234.00  per w eek f or permanent  part ial disabilit y ; that

respondents paid various medical and indemnit y benef its for claimant ’ s admit ted

carpal tunnel syndrome on t he lef t ; and that  respondent s had cont roverted all

benef its beyond t hose previously paid.

By agreement of  the parties, t he follow ing issues w ere presented for

determinat ion:

1 ) Whet her t he claimant  sustained a compensable injury to the

right  upper extremity  w hich arose out of  and during the

course of  his employment  w ith Hyt rol Conveyor;

2 ) claimant ’ s ent itlement t o additional medical treatment f or

the right  upper ext remity;

3 ) w het her t he claimant  sustained any permanent  impairment

as the result  of  the admit ted lef t  upper ex tremity in jury;

and,
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4) claimant ’ s ent it lement  to vocat ional rehabilitat ion benef its.

Claimant  contended, in summary, t hat  he sustained b ilat eral upper

ext remity injuries; that t he respondent s should be held responsible for all

outstanding medical and related t reatment f or both upper ext remit ies; that he

sust ained a ten percent  (10% ) impairment t o the admit ted lef t  upper ext remity

in jury, as w ell as permanent  impairment  to t he cont rovert ed right  upper

ext remity injury , the ex tent  of  w hich t he part ies reserved, pending approval of

the requested addit ional medical t reat ment  on the right ; that  vocat ional

rehabilitation w as necessary in this case and that  respondent s should be held

responsible for t he cost  of  a program w hich t he claimant  had ent ered on his

ow n; and that  a cont rovert ed at torney ’ s f ee should at tach t o any addit ional

benef it s aw arded.  The claimant  specifically reserved ent itlement t o permanent

impairment  t o the right  upper ext remit y, as w ell as t he issue of  permanent  tot al

disabilit y .

The respondents contended that  the claimant  did not  sustain any

permanent  impairment f or the admit ted injury to t he lef t  upper ext remit y; that

it  paid all appropriate benef its to w hich the claimant  w as ent itled for the

admit ted, lef t  carpal t unnel injury ; that  claimant  w as not  ent it led to vocat ional

rehabilitation benef its, and, f urther, that no plan w as ever submit ted or

approved by t he respondents or this Commission,  and respondents cont rovert ed

any further benef it s related to the admit ted, compensable injury.  In addition,
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respondents specifically denied any injury involv ing t he c laimant  right  upper

ext remity arising out of  and during the course of  his employment .  Finally, t he

respondents pointed out  that  both of  claimant ’ s alleged injuries w ere scheduled

and that  the claimant  could not prove permanent t otal disability .  How ever,  as

prev iously pointed out,  the ext ent  of  claimant ’ s overall disability  w as reserved.

In addit ion t o t he c laimant , he called M ike Killough,  Richard M onehan, and

Famous Taylor as corroborat ing w itnesses.  The respondents did not  call any  lay

w itnesses.  Respondents relied upon cross-examinat ion,  together w it h m edical

and other docum entary evidence in support  of  it s cont ent ions.  The record in

this case is composed solely of  the t ranscript  of  the M ay 9 , 2003, hearing

containing volumes of exhibits, toget her w ith t he claimant ’ s discovery

deposit ion and a video tape of  the c laimant ’ s job dut ies w hich w ere int roduced

as “ Respondent ’ s Exhibit 2 "  and “ Respondent ’ s Exhibit  3 ,”  respect ively, and

ret ained in the Commission file.  Subsequent  to the hearing, t he claimant ’ s

at torney  subm it ted a one-page report  f rom Dr. Andrew  M arkiew it z dat ed

December 1, 2 00 0, w hich he indicated had been inadvert ent ly  delet ed f rom the

joint  medical exhibit  w hich spec if ically  relat ed the job limit ations imposed by Dr.

M arkiew it z.  A  rev iew  of  t he t ranscript  ref lects t hat  the prof fered report  w as

received and is a part of  t he original record as “ Joint  Exhibit A , p.73 .”   Both

parties submitt ed let ter briefs subsequent  to the hearing.  

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The stipulat ions agreed to by  the part ies and cont ained in the Prehearing

Order f i led January 15 , 20 03 , are hereby accepted as fact.

3 . The claimant has proven, by a preponderance of t he credible evidence,

that  he sust ained gradual onset  bilateral upper ext remity  injuries w hich

arose out of  and during the course of  his employment  w ith Hyt rol

Conveyor Com pany, Inc.  Spec ifically, t he claimant  has proven, by the

greater w eight of  evidence, that in addition to t he admit ted injury  to his

lef t  upper ext remity, he also sustained a compensable injury to the right

upper ext remity.

4 . Respondents are responsible for all out standing medical t reatment f or

both upper ext remit y injuries by authorized t reat ing physicians, and

respondents remain responsible for cont inued reasonably necessary

medical t reatment  for claimant ’ s bilateral upper ext remit y injuries.

5 . Dr. Andrew  D. M arkiew itz, Chief  Hand and Upper Ext remity Surgeon w ith
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t he Depart ment  of  Ort hopedics at  UA M S, is t he c laimant ’ s authorized

t reat ing phy sic ian.

6 . The claimant  has prov en, by  a preponderance of  the credible evidence,

t hat  he sust ained a ten percent  (10% ) impairment  to t he lef t  upper

extremity,  below  the elbow , as t he result  of  the admit ted lef t  carpal

tunnel injury.

7 . The claimant  has failed to prove, by  a preponderance of  the credib le

evidence, that  he is ent itled to vocational rehabilitation benef it s as the

result  of  his injuries.

8 . The nat ure and extent  of  the in jury  to t he c laimant ’ s right  upper

extremity,  specifically, claimant ’ s ent itlement t o permanent  impairment

relat ed to t he right  upper ext remit y, as w ell as t he issue of  w het her

claimant  is permanent ly totally disabled has been specifically reserved.

9 . Respondents have cont roverted all benef its beyond t hose previously paid.

DISCUSSION

The facts in  this case are basically  undisputed.  The c laimant , Amos F.

Chambers, Jr. , began w orking f or the respondent s on or about  January,  1988.

The claimant  init ially w orked primarily as a w elder.   During t he last  f ive (5) to

six (6 ) years of  his employment  w ith t he respondent s, c laimant  w orked as a

punch press operator.   His act ivities consisted of w orking w ith dies of various

w eights and sizes used in a number of  punch presses.  The claimant ’ s act iv it ies
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included lif t ing,  hammering,  and grinding the dies,  as w ell as operat ing the

punch presses.  The claimant  st ated t hat  he f irst  began experiencing problems

w ith his upper ext remit ies on or about  February, ‘ 98 .  The claimant  reported his

problems to supervisors and w as init ially t reat ed in-house by t he company

nurse,  Barbara Gray, and the plant  doctor, Dr. Carpenter.  The claimant

maintained that  he experienced physical problems w ith both upper ext remit ies,

init ially, primarily on t he lef t , but  also on the right .  The record clearly reflects

that  the claimant  reported problems w ith both upper ext remities.  In fact, a

Commission Form AR-N ref lect ing problems w it h t he right  hand w as f iled during

December, 1998.  (Cl.  Ex. C)

The record ref lect s that  the respondent s init ially exercised good faith in

meeting its obligat ions under our w orkers’  compensat ion law s by accepting and

paying various medical expenses f or bilateral upper ext remit y injuries before, f or

some inexplicable reason, controverting compensabilit y  of  the right  upper

extremity.   The claimant  has undergone a carpal tunnel release on t he lef t  w rist .

To date, the c laimant  has been t reat ed conservat ively  for his right  upper

ext remity carpal tunnel syndrome.  Further, to date, no surgery  has been

recom mended on the right  side.  In fact , despite the claimant ’ s admit ted injury

to the lef t  upper ext remit y, as w ell as his ongoing com plaints w it h bot h upper

ext remit ies,  the  claimant  cont inued w orking for the employ er herein at  all t imes

through on or about J anuary 26 , 2001, at w hich time his employment  w as
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t erm inated.   Thereaf ter,  rat her than seek alternat ive employment , t he claimant

enrolled in a computer t raining program at  A rkansas State Universit y Technical

School in M arked Tree, A rkansas.  The claimant  enrolled in the program w hich

w as a tw o and one-half  (2-1 /2 ) year program beginning October, 2001.  One of

the benef it s requested by the c laimant  w as t hat  the respondents be held

responsible for a pro rata share of  the college program.   For reasons set  out

further below , claimant  has failed to prove ent itlement t o  vocat ional

rehabilitation benefit s.  How ever, rehabilitation w as only one of  several issues

presented for determinat ion.

The f irst  issue presented f or det erminat ion w as w het her the claimant

sust ained a compensable injury to the right  upper ext remit y w hich arose out of

and during t he course of  his employment  w ith Hyt rol Conveyor.

In the present  claim, the c laimant  does not  contend that  his injury  w as

caused by  a specif ic incident  and ident if iable by time and place of  occurrence.

Instead, he contends that he sustained an injury as the result  of  repet it ive w ork

act ivit ies.  Accordingly , in order to receive benef its, t he claimant  must  satisf y

all of  the follow ing requirements: 

(1 ) Proof  by  a preponderance of  the ev idence of  an

injury arising out  of  and in t he course of  his

employment; 

(2 ) Proof by  a preponderance of  the evidence that  the

injury cause ext ernal or internal physical harm to the

body; 
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(3) M edical evidence supported by object ive f indings

as defined in A. C. A. §1 1-9-10 2(16); 

(4 ) Proof by a preponderance of  the evidence that  the

injury w as caused by rapid repet itive mot ion; and, 

(5) Proof by a preponderance of  the evidence that  the

injury w as the major cause of  disability  or need for

treatm ent.  

If  a claimant  fails to establish by a preponderance of  the evidence any of  the

requirements for establishing compensability  of  the in jury alleged, he f ails to

establish compensabilit y  of  the claim, and compensation must be denied.  Lay

vs. United Parcel Service, 58  Ark. App. 35 , 944  S.W .2d 8 67 (1997).

For the c laimant ’ s alleged cum ulat ive t rauma injury w hich has been

diagnosed as carpal t unnel syndrome, the claimant  must  establish the above

requirements except f or rapid repet itive mot ion, w hich is const rued to be

present  w ith a diagnosis of carpal tunnel syndrome.  Kildow  vs. Baldw in Piano

&  Organ,  333  Ark.  335 , 969  S.W.2d 190  (1998)

Rather than conduct  an exhaust ive analysis of  the record in t his cause,

suff ice it  to say that  the claimant  has established, by a preponderance of  the

evidence, all of  the requirements necessary to establish compensability  of  the

right  carpal t unnel syndrome.  A s prev iously not ed, respondent s init ially

exercised good faith in meet ing its obligat ions under the w orkers’  compensat ion

law s by providing the claimant  w it h prompt , reasonably  necessary medical

t reat ment  for his bilat eral upper ext remity injuries.   The medical evidence clearly
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is supported by object ive f indings of  injury  to bot h t he admit ted lef t  upper

extremity,  as w ell as the cont roverted right upper ext remit y.  Clearly, t he

injuries to both ex t remit ies w ere t he major cause of  claimant ’ s need for medical

t reatment .  I f ind no rat ional explanat ion w hatsoever for accept ance of  the lef t

carpal tunnel injury  and cont roversion of  the right .  The claimant ’ s t est imony,

together w ith t he testimony  of  t he claimant ’ s corroborat ing w itnesses, as w ell

as the medical evidence establishes that  claimant  sust ained a compensable

injury t o t he r ight  upper ext remit y, in addit ion t o t he admit ted lef t  upper

ext remity injury.

Compensabilit y  hav ing been determined, t he next  issue concerns

claimant ’ s ent itlement t o additional medical treatment.   

The Workers’  Compensat ion A ct  requires employ ers t o provide such

medical serv ices as may be reasonably  necessary in connect ion w it h an

employ ee’s injury.  A.C.A. § 11 -9-508 ; American Greet ing Corp. vs.  Garey , 61

Ark. App.  18 , 963  S.W.2d 613 (19 98).  What  const itut es reasonably necessary

medical t reat ment  under A .C.A.  §11-9-508 is a question of f act  for the

Commission.  Gansky vs. Hi-Tech Engineering,  325  Ark.  163 , 924  S.W.2d 790

(1996); Geo Specialty Chem. , Inc. vs. Clingan , 69  Ark. App.  369 , 13  S.W.3d

218 (2000).  M edical t reat ment  w hich is required to stabilize and m aintain an

injured w orker’s status remains the responsibilit y of  the employer.  Artex

Hydrophonics,  Inc.  vs. Pippin, 8  Ark. App. 200 , 649  S.W .2d 8 45 (1983).
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The claimant  has been examined and treated by numerous phy sicians.

A f ter init ially  being t reated by the com pany doctors,  claimant  w as subsequent ly

examined and t reated by  Dr.  Glenn Dickson,  an ort hopedic surgeon in

Jonesboro, A rkansas.  Dr. Dickson init ially t reated the claimant  conservat ively.

Eventually , Dr. Dickson performed a carpal tunnel release on the lef t  w rist on

February 3, 19 99 .  The claimant  w as subsequent ly released to return to w ork

w ith restrictions by Dr. Dickson.  In fact , as previously not ed, t he c laimant

cont inued w orking f or the employ er unt il January  26 , 2 001, at  w hich t ime his

employment  w as term inated for cause.  The record ref lect s that t he claimant

has seen several specialists, both before and af ter his terminat ion f rom

employment .  In addit ion t o Dr.  Glenn Dickson,  the c laimant  has been evaluated

by Dr.  Terence Braden, D.O. ; Dr.  M ichael M oore, an orthopedic surgeon in Lit t le

Rock, A rkansas; Dr.  Reginald Rut herford, a neuro logist  in Litt le Rock,  A rkansas;

and by  Dr. Andrew  M arkiew it z, an orthopedic surgeon at  UA M S.  It  appears t hat

all of  the claim ant ’ s examining and treat ing physicians have been selected by

the respondent s or by  referral of  a physician select ed by the respondent s,

except  for Dr. M arkiew itz.  Dr.  M arkiew itz w as a specialist  select ed by  this

Commission pursuant  to a change of  phy sician request .  A ccordingly , it  is herein

concluded that  Dr. M arkiew itz is hereinaft er considered the claimant ’ s primary

care physician for any f ollow -up medical t reatment.   

The record does ref lect  that  the claimant , on his ow n, sought t reatment
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and evaluat ions f rom physicians that w ere not authorized by t he respondents

or this Commission.  Specifically, t he claimant  w as seen one-time only by  Dr.

M ichael H.  DeShazo,  a neurosurgeon w ith t he Semmes-Murphy  Clinic in

M emphis, Tennessee, w ho assessed the claimant ’ s permanent  impairment  at  ten

percent  (10% ) to the lef t  upper ext remit y.  (Jt . Ex. A , p.80)

A lthough Dr. DeShazo’ s report  w ill be given it s appropriate w eight  in

addressing permanent  impairment,  respondents are not responsible for any

medical or related t reatment w hich they did not authorize or w hich w as not

approved by t his Commission.

Respondents have f rust rated t he claimant ’ s eff ort s at  obtaining follow -up

medical care and t reatment  by  terminat ing all benef its.  Admit tedly, t he record

reflects that  the claimant ’ s healing period has ended.   Nevertheless, he is

ent itled to cont inued, reasonably necessary medical treatment t o stabilize and

maintain his condit ion.  Accordingly, I f ind that t he respondent s are responsible

not  only for t he outst anding medical and related t reatment,  if any, but,  in

addit ion, for a follow -up examinat ion and evaluat ion by Dr. M arkiew it z to

determine addit ional t reatment , if  any, w hich Dr. M arkiew itz deems w arranted.

The part ies have specif ically  reserved the issue of  permanent  impairment,

if any, to t he right  upper ext remit y pending a determinat ion of  compensabilit y

w hich has been previously  addressed.   The part ies did agree to submit  the issue

concerning w hether the claimant  sustained any permanent  impairment as the
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result  of  the admit ted lef t  upper ext remity injury and surgery.

A rk.  Code Ann.  §11-9-102(16)(A)(ii) (Repl. 2002) states:

When determining physical or anatomical impairment , either a

physician, any ot her medical prov ider,  an administ rat ive law  judge,

the Workers’  Compensat ion Commission,  nor the Courts may

consider complaints of pain; f or purpose of  making physical or

anat om ical impairment ratings to the spine, straight  leg raising

tests or range of  mot ion tests shall not be considered object ive

f indings.

Object ive f indings are def ined as “ those f indings w hich cannot  come under the

voluntary cont rol of  the pat ient .”   Ark. Code Ann. §11-9-102(16)(A )(1 ) (Repl.

2002); Furthermore, A rk. Code Ann. §11-9-522(g) (Repl.  2002) prov ides t hat

the Commission shall adopt  an impairment rating guide to be used in the

assessment of  anatomical impairment and specifically provides the guide shall

not  include pain as a basis for the impairment.   In compliance w ith t his statutory

mandate, t he Commission adopted The AM A Guides to t he Evaluat ion of

Permanent  Impairment, Fourth Edition w ith the enact ment  of  Commission Rule

34.  Rule 34  specif ically st ates:

That  The Guides are adopt ed “ exclusive at  any  sect ion w hich refer

to pain and exclusive of st raight  leg raising tests or range of

mot ion test s w hen making physical or anatomical impairment

ratings to t he spine.”

The Commission has adopted The Guides and to t he ex tent  that  The Guides

allow  t he use of  subject ive crit eria for the establishment  of  an impairment

rat ing, The Guides must  g ive w ay t o t he statut ory  def init ion of  object ive



-14-

f indings as def ined by the General A ssem bly.  The port ions of  The Guides w hich

are based upon subject ive criteria cannot  supersede the statut ory def init ion

est ablished by t he General Assembly.  Therefore, t o t he ext ent  that  there is a

confl ict,  the statutory def init ion as established by the General A ssem bly takes

precedence over any subject ive criteria set  forth in The Guides.

The only medical prov ider to assess a permanent  impairment  w as Dr.

M ichael DeShazo w hich the claimant  obtained at  his ow n expense.  As

prev iously noted, Dr. DeShazo assessed a ten percent  (10% ) impairment t o the

lef t  upper ext remit y.  Unfortunately , Dr. DeShazo f ailed to state the basis of  his

impairment  rat ing.   It  is unc lear w het her respondents ever requested a f inal

report  and an im pairment  rat ing f rom any  of  the authorized t reat ing physicians.

None w as of fered by  eit her Dr. Dickson,  the c laimant ’ s init ial t reat ing phy sic ian

and surgeon or Dr.  M arkiew itz to w hom t he claimant  obtained a change of

t reat ing physic ians.   How ever,  the record c learly  ref lects t hat  both Dr. Dickson,

as w ell as Dr. M arkiew itz have placed permanent  restrictions on the claimant ’ s

w ork act iv it ies.  (Jt . Ex. A , pp.14 , 73) 

Further, the  record  ref lect s  that  t hese  restrictions  w ere  based  upon

objective  f indings, EM G/NCV studies.   Since the repeat  studies w ere

performed af ter t he surgical release of  the lef t  carpal tunnel, t here is object ive

f indings of permanent impairment.   Accordingly, I f ind t hat  Dr. DeShazo’ s

impairment  rat ing is supported by The AM A Guides to Evaluat ion of  Permanent
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Impairment,  Fourth Edition.  (See, Table 15 , Chapter 3 , page 54 .)  

How ever, Dr.  DeShazo’ s impairment  rat ing should be t en percent  (10% )

to the upper ext remit y below  the elbow  as ref lected by the af orement ioned

table.  

The f inal issue presented for det erminat ion is w hether the claimant  is

ent it led to vocat ional rehabilit at ion benef it s at  respondents’  expense.

Vocat ional rehabilitat ion benefit s are prov ided in A rk. Code Ann. §11-9-

505 (Repl. 20 02).  It  is set  out in its ent irety below :

(a)(1) Any employer w ho w ithout  reasonable cause refuses to

return an employee w ho is injured in the course of  employment  to

w ork, w here suitable employment  is available w ithin the

employ ee’s physical and mental limitations, upon order of t he

Commission, and in addit ion t o ot her benef it s, shall be liable to pay

to the employ ee the dif ference bet w een benef it s received and the

average w eekly w ages lost during the period of  such refusal,  for

a period not  exceeding one (1 ) year.

(2) In determining the availability  of  employment , t he continuance

in business of  the employer shall be considered, and any  w rit ten

rules prom ulgat ed by t he employer w ith respect  to seniority  or the

provisions of any collective bargaining agreement w ith respect t o

seniorit y shall cont rol.

(b)(1 ) In addition to benef it s ot herw ise prov ided f or by this

chapter, an employ ee w ho is ent it led to receive compensat ion

benef it s for permanent  disability  and w ho has not  been of fered an

opportunity t o return to w ork and/or re-employment assistance

shall be paid reasonable expenses of  t ravel and maintenance and

other necessary cost s of  a program of  vocat ional rehabilit at ion if

t he Commission f inds that  the program is reasonable in relat ion to

the disabilit y  sust ained by the employ ee.

(2) The employer’s responsibilit y f or additional payments shall not
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exceed sevent y-tw o (7 2) w eeks, regardless of  the length of a

program requested.

(3) The employee shall not be required to enter any program of

vocat ional rehabilit at ion against  his consent ; how ever, no

employ ee w ho w aives rehabilit at ion or ref uses to part icipate in or

cooperate for reasonable cause w it h eit her an of fered program of

rehabilitation or job placement  assistance shall be ent it led to

permanent  part ial disability  benef its in excess of  t he percentage of

permanent  physical impairment  established by  object ive physical

f indings.

(4) A  request  for the program, if  elected by the c laimant , must  be

f iled w ith t he Commission prior to a determinat ion of  the amount

of  permanent  disabilit y  benef it s payable to t he employ ee.

(c) This sect ion shall not be const rued as creat ing an exception to

the common law  regarding employment  at  w ill.

(d) The purpose and intent  of  this sect ion is to place an emphasis

on returning the injured w orker to w ork, w hile st ill allow ing and

providing for vocat ional rehabilit at ion programs w hen det ermined

appropriate by t he Commission.

The claimant  has failed t o prove ent itlement t o vocational rehabilitation

benef it s for a num ber of  reasons.  First ,  t he record ref lect s that t he claimant

w orked f rom the onset  of  his injury in February, 1 998, unti l January 29, 1 99 9,

w hen he w as taken off  w ork by Dr. Dickson to undergo a carpal t unnel release.

The claimant  w as only  taken of f  w ork f or the period beginning January 29 ,

1999 , and cont inuing t hrough February 22 , 1 999.  (Jt . Ex. A , p.9 ) Thereaft er,

the claimant  cont inued w orking unt il his terminat ion in January, 2 001.

Further, t he claimant ’ s initial treat ing physician, Dr. Dickson, w ent  to the

plant  and observed the operat ion of  the claimant ’ s w ork and specif ically  cleared
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t he claimant  to operate the machine that  he observed.  (Jt . Ex. A , pp.39 , 41)

A lthough there is conf lict ing medical evidence concerning the claimant ’ s

various releases to normal w ork versus restricted w ork act ivit ies, t he record

clearly ref lect s t hat  the employer, at  all t imes, made w ork available to the

claimant  w ithin his physical rest rict ions.   Despit e the c laimant ’ s assert ions that

he w as terminated because he w as unable to perf orm  his job, the record reflects

that  the c laimant  w as terminated for cause.  I feel com pelled to point  out  that

based upon my observations of the c laimant ’ s demeanor at  the hearing,  it  w as

apparent  t o me that  he harbors a great  deal of  anger against  his f ormer

employer.  This observat ion has also been noted by several of  the medical

prov iders.  (J t . Ex. A , pp.30 , 36 , 48), as w ell as noted in the claimant ’ s

personnel records.  (Resp. Ex. 5 )

The record ref lects that  the respondents made suitable employ ment

available to the claimant  w ithin his physical restrictions.  The greater w eight of

evidence fails t o ref lect  that  the c laimant ’ s t erm inat ion w as in any w ay causally

relat ed to his inabilit y  to perf orm the w ork.  Even if  the c laimant  w as t erminated

due to an inability  to perform t he w ork,  w hich is not conceded herein,

nevert heless, the program of  vocat ional rehabilit at ion m ust  be reasonable in

relat ion to the disabilit y  sustained by  the claimant .  In this case, t he claimant ’ s

permanent  restrictions and impairment do not  ent it le him to a tw o and one-half

(2-1/2) year program of  rehabilitation.  The claimant  failed to obtain prior
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approval for the program.  No considerat ion w as given to t he cost or length of

the program.  The program w as not based upon a proper vocational evaluat ion

and recomm endat ion, but , rather, one selected ent irely by t he claimant .

A lthough the claimant  is to  be commended for his desire to be ret rained and

seek a dif ferent  line of  w ork, respondents should not  be held responsible for his

ambit ious undertaking.   In my opinion,  the plan is unreasonable and not  based

upon the claimant ’ s disabilit y .

AWARD

Respondents are hereby  directed and ordered to pay, t o the claimant ,

permanent  impairment benef its at  the rate of  $234 .00  per w eek for a total of

18 .3  w eeks, represent ing a t en percent  (10% ) impairment  to t he lef t  upper

ext remit y below  the elbow .  

A ll benef it s having accrued, respondent s shall pay same in lump sum and

w ithout  discount .

Respondents are further directed and ordered to pay any outstanding

medical and related t reatment f or both upper ext remit ies, and respondents

remain responsible for cont inued, reasonably necessary medical t reatment .  A ll

medical shall be paid pursuant  to the medical cost cont ainment  provisions of

Commission Rule 3 0 .

Addit ionally , claimant ’ s at torney,  M r. Keith Blackman, is hereby aw arded

the maximum statutory att orney’ s fee on t his ent ire Aw ard pursuant t o Ark.



-19-

Code Ann.  §11-9 -715; Coleman vs. Holiday Inn, 31 Ark. App. 224, 792

S.W.2d 345 (1990); and Chamness vs. Superior Industries and

Sedgwick James of Arkansas, Inc., Arkansas Workers’ Compensation

Claim #E019760, (March 5, 1992).

This Aw ard shall bear interest at t he legal rate until paid.  

IT IS SO ORDERED.

                                                               

DAVID GREENBAUM                                  

Chief  Adm inist rat ive Law  Judge                  


