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LOVIE BUTLER, EMPLOYEE CLAIMANT
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Claimant represented by the HONORABLE BRIAN H. RATCLIFF, Attorney at Law, Little Rock,
Arkansas.

Respondent represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.

A prehearing conference was conducted in this claim on June 24, 2003, from which a

prehearing order of June 25, 2003, was filed.  The prehearing order reflects the stipulations entered

by the parties, the issues to be addressed during the course of the hearing, and the parties’ respective

contentions relative to the issues.  The prehearing order is herein designated a part of the record as

Commission Exhibit No. 1.

The testimony of Lovie Butler, the claimant, Cora Morgan, and Debbie McKnight, coupled

with the medical reports and other documents comprise the record in this claim.

DISCUSSION

Lovie Butler, the claimant, with a date of birth of November 16, 1949, has an eleventh grade
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education.  The claimant’s work history, prior to her 2000 employment with respondent consisted

principally of jobs as a cook.

The claimant commenced her employment with respondent in 2000 performing duties in the

dietary department.  The claimant received approximately $6.25 per hour and worked an average

week of 37-1/2 hours.  The claimant worked the 11:00 a.m. to 7:00 p.m. shift in her employment

with respondent.  In describing her job duties, the claimant elaborated on her responsibilities of

pulling dishes:

From the dishwasher.  One washed dishes and sent
them through and I catched the dishes and I put the
dishes away.  I wrapped silver and I do my carts, I
have my carts to set up and I have to put napkins and
straws, milk, and juices to bring on trays.  (T. 13)

Other job duties performed by the claimant included preparing the serving carts:

I had to put the bread in the slips and had to put the
milk on the carts and then put the desserts on the carts
to be pushed out, that I helped to push out.  And I
wrapped silver.  (T. 14)

The evidence in the record reflects that the claimant’s family physician is Dr. Kenneth

Prather, a Strong, Arkansas general practitioner.  A review of the medical in the record reflects that

the claimant has treated with Dr. Prather since March 23, 1984 for various complaints. (CX2)

The claimant maintains that as a result of an accidental injury to her left ankle, suffered

within the course and scope of her employment with respondent on August 9, 2001, she is entitled

to the payment of temporary total disability benefits and medical benefits by respondent.  A review

of the credible testimony and evidence in the record reflects that on August 9, 2001, the claimant did

indeed suffer a fall at her workplace.  At the time of the August 9, 2001 accident, two other



3

employees of the respondent were present in the vicinity of the claimant, Ms. Cora Morgan and Ms.

Betty Moore.

The claimant’s testimony reflects, with respect to the August 9, 2001 accident:

I had went to the back to see was – to see about
something and –

In the back, to where the milk machine and the hot
carts would be in there, and if they had to have
anything like juices or whatever and it’s not up front
then you go around back and get it in the pantry and
like that.

So I was coming back up towards the front and when
I came back toward the front and started over toward
my area where I work at, that was when I fell.  I
slipped and fell and twisted my ankle and landed on
my knee.  My knee burned some but my ankle was
hurt.  It was hurting.  (T. 14)

The testimony of Ms. Cora Morgan, the claimant’s sister, who also worked for respondent

in the dietary department was at work on August 9, 2001, as a cook,  reflects, with respect to the

claimant’s August 9, 2001 accident:

I was like rolling silver and I heard her hollering and
I turned around and she was laying on the floor.  (T.
53)

The testimony of Ms. Morgan reflects that the dishwasher, Ms. Betty Moore, was over in the corner

at the time of the accident.  Ms. Morgan assisted the claimant in getting up off the floor and told her

that she needed to report the injury to supervisory personnel.  Ms. Morgan maintains that the

claimant reported that her ankle was hurting following the accident.  Ms. Morgan further testified

regarding the claimant reporting the accident on the date of its occurrence:

She left out of the kitchen and went down the hall.  Now, what
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happened down there, I don’t know.  (T. 54)

Ms. Morgan testified that she did not ask the claimant how the fall occurred.  Further, Ms.

Morgan testified that to her knowledge the claimant was not wet at the time she was assisted off the

floor.  Finally, the testimony of Ms. Morgan reflects that she voluntarily left the employ of

respondent on October 28, 2001, and that during the time that she continued in the employment of

respondent following the August 9, 2001 accident she observed the claimant limping while at work.

Also, Ms. Morgan testified that during those occasions when she and the claimant worked for

respondent between August 9, 2001 and October 28, 2001, in addition to limping, she noted that the

claimant would walk on the back of her shoe.

The claimant’s  supervisor on August 9, 2001 was Ms. Sherry Williams.  Following the

accident claimant  proceeded to the office to report same.  The claimant explained that Ms. Williams

was all ready in the office and that when she reported the accident another employee, Ms. Karen

Womack, completed the incident report.  The claimant’s testimony reflects:

I told her, [Ms. Womack] when she asked me what was hurting I told
her that I had twisted my ankle and my knee was hurting.  (T. 16)

While acknowledging her signature on the August 9, 2001 incident report, the claimant denies that

she was offered access to a doctor by Ms. Womack.  The claimant denies making the statement that

she did not wish to see a doctor at that time.  (CX1)

The claimant asserts that at the time she reported the accident to Ms. Womack she wanted

to see a doctor, however, she was informed that the nurse would have to check her first and that

thereafter she could be seen by Dr. Zanhiser, a company doctor.  The claimant asserts that she

returned to work after reporting the incident, and that during her lunch break she tried to see Dr.
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Zanhiser, however, was informed that she was not in.  The claimant maintains that she went back

at a later time, and was again was informed that Dr. Zanhiser would not be in that day.  The claimant

maintains that she did go by the nurse’s station and was furnished some pain medication for the

complaint of pain in her ankle.  

The testimony of the claimant reflects that it was her recollection that she did seek and obtain

medical treatment at the emergency room the day following the accident.  A review of the medical

in the record does not reflect the presence of an emergency room visit by the claimant on August 10,

2001.

The claimant was seen by Dr. Kenneth Prather, her family physician, on August 10, 2001.

The claimant explained that she did not make a third attempt to be seen by Dr. Zanhiser because the

first two efforts were unsuccessful.  The claimant acknowledged that when she was seen by Dr.

Prather on August 10, 2001, it was for complaints other than her left ankle injury, however, asserts

that during the visit she did inform Dr. Prather of her left ankle complaints and that she related a

history of the August 9, 2001 accident to him.  The claimant maintains that Dr. Prather examined

her ankle during the August 10, 2001 visit and provided medication relative to same.  The claimant

further testified that she was seen by Dr. Prather on several occasions between the August 10, 2001

visit and December 13, 2002, and that during each visit she related complaints relative to her left

ankle to Dr. Prather, for which medical treatment was furnished.  The claimant acknowledged that

she continued in the employment of respondent following the August 9, 2001 accident until

December 2002.

The testimony of the claimant reflects that following her December 13, 2002 visit to Dr.

Prather, during which x-rays were obtained, she was referred to Dr. Kenneth Gati, an orthopedic
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physician.  The claimant was seen by Dr. Gati on January 6, 2003, and following an examination by

same, directed to remain off work for a period of two weeks.  The claimant’s testimony reflects that

she returned to Dr. Gati on or about January 20, 2003, in the following visit she was supplied a boot

for her left foot and released to restricted duty.

The testimony of the claimant reflects that she did in fact return to the employment of

respondent and worked until her symptoms became so severe that she had to leave.  The claimant

was wearing a boot on her left foot at the time.  The claimant maintains that when she returned to

work the following day she was informed by her supervisor, Ms. Sherry Williams, her position had

been filled and that she could go home.  Following the conversation with Ms. Williams, the claimant

proceeded to the office of Ms. Debbie McKnight, the administrator for respondent-employer.  The

claimant asserts that she informed Ms. McKnight that Ms. Williams had informed her that her

position had been filled. Thereafter, the claimant left the premises of respondent.  The claimant

acknowledged that she later received a telephone call from Ms. Williams requesting that she return

to respondent to clear up a misunderstanding.  The evidence in the record reflects that the claimant

did not return to the employment of respondent thereafter.

The testimony of Ms. Debbie McKnight, a 23 year employee of respondent-employer, and

the administrator of same, reflects that she was made aware of the claimant’s August 9, 2001

accident upon review of the incident report.  Ms. McKnight asserts that she had a conversation with

the claimant on August 9, 2001, and that the claimant indicated that the injury was to her knee.  Ms.

McKnight asserts that subsequent to the August 9, 2001 accident, she had an occasion to see the

claimant on a regular basis at work and that the claimant did not again relate complaints relative to

her left ankle or knee to her.  Further, Ms. McKnight asserts that on those occasions when she
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observed the claimant she had not seen the claimant limping.  Ms. McKnight testified regarding the

claimant’s departure from the employment of respondent:

She had had surgery and she came back to work for us
after the surgery was completed and she was unable to
stand on her foot with her boot on and she left after
about 3-1/2 hours on the day she returned.  (T. 62)

Ms. McKnight asserts that the claimant did not tell her that the surgery was in any way work-related

or related to the incident in August of 2001.  Ms. McKnight further testified regarding the

misunderstanding between the claimant and Ms. Williams:

On that particular day, her shift was covered because
we weren’t sure, because she wasn’t able to stand up
on the boot.  We didn’t know if she was going to be
able to work or not so we did cover her shift for the
day and that was why she could go home, because her
shift was covered for the day.  It wasn’t permanently
replaced.(T. 66)

Finally, Ms. McKnight’s testimony reflects that when the claimant did not return to work following

the telephone call from Ms. Williams, the respondent deemed her to have voluntarily quit her

employment with same.

The evidence in the record reflects an August 9, 2001 incident report relative to the claimant

which was completed by Ms. Karen Womack.  The incident report reflects a drawing with a circle

around the left knee, evidencing the area of complaint.  The report further reflects:

She was amb. across floor and stepped sideways
hitting ankle.  She then went down on left knee.
ROM good.  No edema- states “it burns a
little”.(CX1)

Finally, the document reflects the statement “I do not wish to see a Dr. @ this time” and the

signature Lovie D. Butler.
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The medical in the record reflects that the claimant was seen by Dr. Kenneth Prather on

August 10, 2001.  A review of the office note relative to the August 10, 2001 visit of the claimant

reflects that the claimant presented due to continuing difficulty with bladder incontinence.  Further,

the claimant was referred to a urologist, Dr. Murphe, by Dr. Prather during the visit.  The August 10,

2001 clinic note of Dr. Prather relative to the claimant does not reflect any mention of a complaint

by the claimant relative to her left knee or ankle or the August 9, 2001 fall at work.  The report noted

that the bones, joints and extremities were unremarkable, in terms of an overall observation of the

claimant.  (CX2) 

Following the August 10, 2001 visit to Dr. Prather, a review of the medical in the record

reflects that the claimant was seen by him next on August 29, 2001.  The afore report is devoid of

any complaint relative to the claimant’s left lower extremity or the August 9, 2001 accident.

Thereafter, the claimant was seen by Dr. Prather on November 28, 2001; May 8, 2002; October 7,

2002, and October 28, 2002.  The afore clinic notes are devoid of any reference to the claimant’s left

lower extremity.

Following the October 28, 2002 visit, the claimant was next seen by Dr. Prather on December

13, 2002, during which time her chief complaint was that of neck pain.  The clinic notes does reflect

the entry, “left foot has sharp pain in heel when walking or standing”.  (CX2, p. 46) The transcribed

office note relative to the December 13, 2002 visit by the claimant reflects that treatment was

directed toward the claimant’s complaint of neck pain which radiates to her right shoulder.  The

claimant was provided medication, to include Flexeril, Medrol dose packs; Panlor DC, to be taken

for pain as needed, and directed to apply heat to her neck and right shoulder three times daily and

to avoid any strenuous activity.  (CX2, p. 46A) When the claimant was next seen by Dr. Prather on
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January 3, 2003, her chief complaint was that of left foot pain which was worse by weight bearing.

The January 3, 2003 clinical note also observed that the claimant had been previously treated for the

same problem on December 13, 2002.  (CX2, p. 47)  The claimant was referred to Dr. Gati by Dr.

Prather during the January 3, 2003 visit.

On January 6, 2003, the claimant was evaluated by Dr. Kenneth Gati, an El Dorado

orthopedic physician, pursuant to referral by Dr. Prather, relative to her left foot complaint.  Dr.

Gati’s January 6, 2003 clinic note, relative to the claimant, reflects, in pertinent part:

HISTORY: Ms. Butler comes today to clinic for
evaluation of her foot and ankle.  She is a 53 year-old
female with a complaint of left foot pain.  She reports
it has been present for the last three months.  She
denies any known trauma.  She reports it is very
painful when she first steps and walks on it in the
morning but it hurts all day long.  She works at Oak
Ridge Nursing Home in the cafeteria where she has to
stand all day. (CX2, p. 1)

Dr. Gati’s assessment of the claimant’s complaint was that of Achilles tendinitis and plantar fasciitis.

On February 19, 2003, the claimant underwent an MRI relative to the left lower extremity.

Following the MRI Dr. Gati assessed the claimant’s complaint as Achilles tendinitis. (CX2, p. 5) The

claimant’s testimony reflects that she underwent surgery under the care of Dr. Gati on June 12, 2003,

after an extended period of physical therapy.

The claimant has not worked since she last discharged employment duties for respondent in

January 2003.  While Ms. McKnight testified the claimant had undergone surgery and was on

restricted duty at the time she last discharged employment duties for respondent, the evidence in the

record reflects that the claimant did not in fact undergo surgery until June of 2003.  At the time the

claimant last discharged employment duties for respondent, she was under the care and treatment
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of Dr. Gati and was wearing a boot over the left lower extremity.  The claimant asserts that she is

entitled to the payment of temporary total disability benefits since she last discharged employment

duties for respondent in January 2003.  Further, the claimant maintains that respondents are liable

for the cost of her medical treatment under the care of Dr. Prather and Dr. Gati relative to her left

lower extremity complaint.  After a thorough consideration of all the evidence in this record, I make

the following:

FINDINGS

1.  The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2.  On August 9, 2001 the relationship of employee-employer-carrier existed among the

parties.

3.  On August 9, 2001 the claimant earned wages sufficient to entitle her to weekly

compensation benefits of $155.00 for temporary total disability benefits.

4.  On August 9, 2001 the claimant did not sustain an injury arising out of and in the

course of her employment.

CONCLUSIONS

It is undisputed that the claimant was an employee of respondent on August 9, 2001, when

she suffered a fall at work on said date.  The claimant asserts that subsequent to the August 9, 2001,

accident, she experienced complaints of pain and swelling in her left ankle attributable to the

accident.  Further, the claimant maintains that medical treatment received relative to the left lower

extremity complaint and periods of total incapacitation from engaging in gainful employment

subsequent to January 2003, are attributable to the August 9, 2001 accident.  The claimant asserts

entitlement to corresponding workers’ compensation benefits as a result of same.  Respondents deny
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the compensability of this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the claimant

asserts entitlement to workers’ compensation benefits as a result of an injury having been sustained

subsequent to the affected date of the afore provision.  The claimant asserts having sustained a

specific accidental injury on August 9, 2001.

In order to establish a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must meet the requirements of Arkansas

Code Annotated §11-9-102(5)(A)(i).  Specifically, the claimant must establish proof by a

preponderance of the evidence of an injury arising out of and in the course of employment; proof by

a preponderance of the evidence that the injury caused internal or external physical harm to the body

which required medical services or resulted in disability or death; medical evidence supported by

objective medical findings, as defined in Ark. Code Ann. §11-9-102(16), establishing the injury; and

proof by a preponderance of the evidence that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  If the claimant fails to establish by a preponderance

of the evidence any of the requirements for establishing the compensability of the injury alleged, she

fails to establish the compensability of the claim and compensation must be denied.  Mickel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d., 876 (1997).

As previously noted, in the instant claim it is not disputed that the claimant suffered a fall at

work on August 9, 2001.  There is no evidence in the record to reflect that the claimant had suffered

a similar fall prior to August 9, 2001.  A review of the evidence in the record reflects that as the

claimant was proceeding from the rear of the pantry area to her work station, her left ankle struck

the bottom of the table and she suffered a fall landing principally on her left knee.  The claimant’s
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complaint to supervisory personnel, who completed the incident report, reflects that her chief

complaint was that of left knee pain.  The claimant’s left knee was examined by Ms. Karen Womack

and did not reflect the presence of swelling, bruising, or edema.

The evidence in the record reflects that the claimant continued to discharge her regular

employment duties subsequent to the August 9, 2001 accident.  On the date of the occurrence, one

of the claimant’s co-workers, was her sister, Ms. Cora Morgan.  While the claimant maintains that

during her lunch hour or lunch break she made two trips to secure medical treatment for her left

ankle complaint from respondent’s designated medical provider, Dr. Zanhiser, the record does not

reflect corroborative documentation.  Ms. Morgan, the claimant’s sister and co-worker, testified that

after assisting the claimant up from the floor the claimant’s chief complaint was that of left ankle

pain.  Ms. Morgan does not provide corroborative testimony regarding the claimant’s efforts to

obtain medical treatment under the care of Dr. Zanhiser on August 9, 2001.  The claimant continued

in the employment of respondent until January of 2003.  Ms. Morgan left the employment of

respondent on October 28, 2001.

The claimant was seen by her family physician, Dr. Kenneth Prather, on August 10, 2001.

The evidence in the record reflects that the claimant had treated with Dr. Prather for routine health

complaints since 1984.  While claimant maintains that she related a history of the August 9, 2001

accident as well as complaints relative to her left ankle, to Dr. Prather during the August 10, 2001

visit, Dr. Prather’s office notes are devoid of any such entry.  A review of Dr. Prather’s office records

relative to the claimant subsequent to August 10, 2001, reflect that the claimant was seen on

numerous occasions by him prior to December 13, 2002.  Nevertheless, the December 13, 2002

office note of Dr. Prather contains the first entry regarding the claimant’s complaint relative to her
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left foot.  Additionally, the December 13, 2002 report does not associate the claimant’s left foot

complaint to trauma or an accident occurring at work either on August 9, 2001, or any other date.

The claimant had last been seen by Dr. Prather based on the medical evidence in the record on

October 28, 2002. 

The claimant was seen by Dr. Prather on January 3, 2003 following the December 13, 2002

visit.  The claimant’s chief complaint during the December 13, 2002 visit was a complaint of neck

pain.  The chief complaint registered by the claimant during the January 3, 2003 visit was the left

foot pain.  The claimant was later referred by Dr. Prather to Dr. Kenneth Gati, an El Dorado

orthopedic physician.  The claimant was seen by Dr. Gati on January 6, 2003.  A review of Dr. Gati’s

records reflect that the claimant related a history of an onset of pain approximately three months

prior to the visit.  Further, there is no history related by the claimant attributing the onset of pain to

trauma or an accident at the time she was seen by Dr. Gati on January 6, 2003.  The claimant’s injury

was ultimately diagnosed by Dr. Gati as Achilles tendinitis and plantar fasciitis.  The claimant

underwent surgery under the care of Dr. Gati on June 12, 2003.

The claimant has failed to sustain her burden of proof by a preponderance of the evidence

that she suffered an injury to her left ankle or foot on August 9, 2001, as a result of the fall at work

on said date.  This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
ANDREW L. BLOOD
Administrative Law Judge


