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STATEMENT OF THE CASE

 A hearing was held on September 23, 2003, in Springdale,

Arkansas.

     A pre-hearing conference was held in this claim, and as a

result a pre-hearing order was entered in the claim on May 7, 2003.

This pre-hearing order set forth the stipulations offered by the

parties, the issues to litigate and the contentions thereto.  

The following stipulations were submitted by the parties and

are hereby accepted:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 4, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a compensation rate of $75.00

per week.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s heat stroke.

2. Dependancy of the claimant’s mother.

3. Related medical.

4. Death benefits.

5. Attorney’s fees.

In regard to the foregoing issues the claimant contends that

he incurred a heat stroke as a result of his job duties.  He was

found in a ditch, in a coma, and never regained consciousness.  He

requests medical, TTD until date of death, and his mother requests

maximum dependency benefits thereafter.

   In regard to the foregoing issues the respondents contend that

the claimant did not sustain a compensable injury.  The claimant’s

death was not related to or caused by his employment.  Even if it

is determined the claimant’s death is compensable, the moving

parties were not dependent on the claimant and are not entitled to

any benefits.

The documentary evidence submitted in this matter

consists of the Commission’s pre-hearing order marked Commission’s

Exhibit No. 1.  The claimant submitted documentary evidence marked

Claimant’s Exhibit No. 1.  The respondents submitted documentary

evidence marked Respondents’ Exhibit No. 1.  All these exhibits

were admitted without objection.
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 DISCUSSION

Lois Butler testified that the claimant was her son and was

living with her at the time of his death.  Ms. Butler testified

that when the claimant made money he would give her half to spend

as she saw fit.  Ms. Butler testified that prior to working for the

respondent, the claimant had been a cook for a man’s fraternity

house and she would go on a weekly basis to see him and he would

give her money for whatever needed to be paid.  Ms. Butler

testified that during this period of time the claimant did not live

with her.  This witness testified that at the time of the

claimant’s death he was living with her and had been living with

her about two years.  Ms. Butler testified that the claimant did

not have a wife or any children to support.  Ms. Butler testified

that her son would also buy groceries and help her buy gas out of

the one half of his paycheck which he kept.  This witness

remembered that the claimant also helped with house work and kept

the lawn since her health did not permit her doing these

activities.  Ms. Butler testified that she received social security

in the amount of $533.00 per month and that she owns her own home.

Ms. Butler testified that just prior to her son’s death, she

was sick and had just been diagnosed with several different health

problems.  Ms. Butler testified that she was not able to move

herself around because of her medications and she was chair bound

or bed bound.  Ms. Butler testified that the claimant did the

cooking in the mornings and the evenings when he would come in from

whatever job he had.  This witness remembers that her son also did
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her laundry since her back would not allow her to lean over the

washing machine and lift out the wet laundry.  Ms. Butler testified

that her son would help take care of the truck and he would also

drive her to the St. Frances House for her medical treatment.  

On cross examination, Ms. Butler testified that several months

before September 2002 another one of her sons, Dwight, moved in

with her and the claimant.  Ms. Butler testified that Dwight also

helped contribute to the family living.  Ms. Butler agreed that not

only did her two sons help with the utilities and the normal

expenses of a house but they also were helping her pay off her

credit card debt.  Ms. Butler was asked about her son’s earning

while working for the respondent between March 2 til September 4,

2002, noting that the claimant grossed $704.00.  Ms. Butler

responded that the claimant also worked side jobs although she

could not remember what these jobs were or what dates he worked

them during the period of time from March through September 2002.

Ms. Butler agreed that the only money that she knows for sure that

the claimant earned was the money the claimant was paid by the

respondent for this period of time.  Ms. Butler agreed that her

credit card debt was primarily for her clothing, personal toiletry

items, hair spray, medications and a hot water tank.  Ms. Butler

testified that during the period of time the claimant worked for

the fraternity he had his own place and did not live with her. 

Ms. Butler testified that she could not remember if in her

deposition she had testified that she had told some people that a

few days before her son’s incident on September 4, 2002, that he
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had been ill with nausea, vomiting and diarrhea as well as not

feeling well.  Ms. Butler testified that the claimant had foot

problems which occurred before he began working for the respondent

and that he had had his foot operated on.  Ms. Butler agreed that

her son drank as much as a pint several days a week and when asked,

“but you told me that he got drunk three or four nights a week,”

Ms. Bulter responded, “a pint of whiskey can make you drunk.”  Ms.

Butler was asked if the claimant lost his driver’s licence because

of his alcohol related problems and Ms. Butler responded, “I think

so.”

On redirect examination, Ms. Butler was asked “did you tell

the doctor that you though, “he was normal this morning”?  Ms.

Butler responded, “yes.”  Ms. Butler testified that there was

nothing unusual about the claimant when she last saw him and in

fact he had fixed breakfast for her and had driven her a couple of

places that morning before he went to work.  Ms. Butler testified

that her son got the DWIs before he went to work for the fraternity

and that was before he was working for the respondent.  Ms. Butler

testified that besides the money which her son gave her he also

took care of the house work, mowed the lawn, put out the trash and

put in a garden for her during the summer of 2002.  

On recross examination, Ms. Bulter agreed that she did not

charge the claimant rent nor did she charge him for his meals or

the use of the vehicle, washer, dryer or charge him for utilities.

Brenda Sue Moon testified on behalf of the respondents stating

that she and her husband run the respondent’s business.  Ms. Moon
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testified that the claimant began working for them in March 2002

but she has known the claimant most of her life, stating that at

one time her family lived next door to the Butlers.  Ms. Moon

identified the dates which the claimant worked for the respondent

and stated that on the days when he showed up, they were able to

send him out on a job.  Ms. Moon agreed that the record showed that

the claimant worked several days in a row in August 2002 and then

there were seven to eight days that he did not come in.  This

witness agreed that the claimant then returned and worked on

September 4 which was the morning of the incident.  Ms. Moon was

asked about the events of September 4, 2002, and this witness

testified that they received a telephone call stating that the

claimant could not do his work that something was wrong and he was

being taken by ambulance to the hospital.  Ms. Moon remembers that

this call was received around 11:00 in the morning.  Ms. Moon

testified that they sent someone to the hospital that afternoon and

she and her husband went to the hospital that evening to check on

the claimant.  Ms. Moon testified that the claimant’s mother, Ms.

Butler, told her that the claimant had a stomach virus or something

like the flu and he had been vomiting and had diarrhea.  On cross

examination Ms. Moon testified that when the claimant had come in

that morning he looked fine.

Ms. Lois Butler, the claimant’s mother, testified in her

deposition that up until the claimant moved in with her after he

quit working at the fraternity house and began working for Arby’s,

he had always maintained his own residence.  Ms. Butler testified
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that her son would come over and check on her and during the summer

when he was not working at the fraternity house he might in fact

stay with her two or three weeks at a time to help her out.  Ms.

Butler testified that when the claimant moved in with her he helped

her with expenses and since he did not have an automobile, he would

provide the gas for her truck and he made occasional repairs.  Ms.

Butler testified that she let her son use the truck and he would

drive her to her doctor’s appointments and to get her medications.

Ms. Butler testified that currently she is living on social

security from her deceased husband and draws $617.00 per month.

Ms. Butler testified that her expenses each month include a $109.30

mortgage payment, utilities which run around $175 per month,

payments on her credit cards in the amount of $275 to 300 per

month, medications which run over $100 per month and then expenses

for groceries.  Ms. Butler testified that the reason the claimant

did not work for a couple of weeks prior to his death was because

when he would go to the respondent for work, they did not have work

available for him that day.  This witness testified that there were

times when Damon Butler would work for a friend doing side jobs but

she could not remember dates or anything about his work or what he

made.  Ms. Butler testified that the claimant gave her half of his

earnings and then out of the other half he would put gas in the

truck, buy groceries and help her pay for her medications.  Ms.

Butler testified that she did not charge the claimant rent for

living at her house nor did she charge him for meals, use of her

vehicle or use of her washer and dryer.  Ms. Butler testified that,
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“he doesn’t give me all that money.  He cooked meals, he bought

groceries, he bought––well, like I said, the starter for the truck

the battery, the tires that I needed.  I mean, why would I charge

him rent on top of him giving all that money to me besides.”  Ms.

Butler testified that her other son, Dwight, would also help out

and he would give her half of his paycheck.  Ms. Butler testified

that Dwight also worked for a temporary service.  Ms. Butler

testified that Dwight and Damon both moved in with her several

months before Damon got sick and was in the hospital.  Ms. Butler

testified that each of her sons were giving her half of what they

made and she was applying this to her credit card debt.  Ms. Butler

testified that the money from her sons also went to help pay the

utilities and her medications but mainly it was to pay off her

credit card balance.  When Ms. Butler was asked again about her

son’s drinking, Ms. Butler responded, “yeah, he drank too much as

far as I am concerned but he would get drunk maybe two or three

times a week.”  Ms. Butler testified that regardless of the

claimant’s drinking problems, he still went to work each day and if

there was not work available he could come home and help her around

the house and yard if he did not work a side job.  When Ms. Butler

was asked about the odd jobs or other jobs which the claimant would

work when the respondent did not have work for him, she could not

remember or give dates and times or amounts earned and could not

even say that these other jobs were worked during the period of

time he was working for the respondent.  
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Dwayne Butler testified in his deposition that the claimant

had worked for Arby’s just before he worked for the respondent.

Mr. Butler agreed that the claimant began working for the

respondent on March 11, 2002, and of course that employment ended

on September 4, 2002.  Mr. Butler stated that his brother did work

other side jobs “for cash or something.”  Mr. Butler testified that

he was aware that his brother Damon and his brother Dwight were

living with his mother at the time of Damon’s accident but he was

not privy to the exact agreements they had as to their living

arrangements and the finances.  This witness testified that he did

know that they did a lot of things for their mother and they helped

keep the place up because she was unable to do these things.  Mr.

Butler testified that his brother was a workaholic and worked two

or three jobs all the time because he knew they needed the money to

pay on the bills and expenses.  This witness testified that he

could not say what jobs his brother was working or when he worked

these jobs.  Mr. Butler testified that he was unaware of his

brother being sick prior to the date of his collapse and he had

never had any real major health problems in the past.  Mr. Butler

testified that his brother was in pretty good shape, was muscular

in build and not over weight.

The medical records set forth that the claimant was admitted

to the Northwest Medical Center on September 9, 2002.  Dr. Dopson

and Dr. Proffitt attended the claimant and both write that the

claimant was picking up trash when his co-workers noticed that he

could not keep up and was asked to ride in the cab of the truck.
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It is noted that the claimant began to have seizures and the EMS

was called.  EMS found the claimant unresponsive and he began

vomiting in route to the hospital.  It is noted that the claimant

had a temperature of 108 degrees when he arrived at the ER and his

blood pressure was quite low.  Medications were administered,

attempts to lower his temperature were undertaken and a CT of his

head was made.  It is also noted that the claimant has a long

history of alcoholism, although he is not noted to have been

drinking recently and he also has had a previous suicide attempt.

The claimant was assessed with having heat exhaustion, seizures,

dehydration, respiratory failure and diarrhea for which appropriate

treatment was given.  A CT scan of the head was negative and a CT

of the claimant’s abdomen showed changes suggestive of a mild

ileus.  The medical records which are voluminous indicate that the

claimant remained in the hospital from the date of admission until

he died on September 18, 2002, at 5:35 p.m. after being taken off

all life supports at 5:00 of that same day.  These medical records

set forth that the claimant never regained consciousness and showed

very little response to any stimuli during his hospital stay.  The

claimant was attended and examined by several doctors as set forth

in the discharge summary and numerous tests were run to revive him

as well as to determine the etiology of his collapse.  Dr. Mark

Pope and Dr. Danny Proffitt both signed the discharge summary and

this document sets forth the procedures and history of the

claimant’s hospital stay.  The discharge summary sets forth that

the claimant was admitted to ER with profound hypothermia but
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responded to cooling blankets as well as antibiotic therapy at that

time.  The doctors write that the claimant developed rhabdomyolysas

secondary to the hypothermia and developed multiple organ failure

including renal failure early on, as well as hepatic insufficiency

and encephalopathy.  Dr. Michael Morse, on June 20, 2003, writes in

response to the claimant’s attorney’s inquiry concerning the

claimant.  Dr. Morse reviewed the claimant’s medical records and

notes that the claimant certainly meets the clinical criteria for

having heat exhaustion or a heat stroke.  Dr. Morse notes that one

of his partners treated the claimant and he was concerned because

the claimant’s symptoms occurred early in the day, noting that the

claimant was last seen at 7:00 a.m. and was already lagging behind

in his work.  Dr. Morse writes that, “while exogenous heat gain

from increased ambient temperature can be an etiology, it can also

be seen with increased heat production due to exercise, infection,

hypothyroidism or drugs, and impaired heat dissipation with high

humidity, heavy clothing or medication.  Certainly a combination of

all three of these is likely and it is possible that the exogenous

heat gain from increased ambient temperature did not play that

large of a role.”

Respondents’ Exhibit No. 1 page 10 indicates that the

temperature on September 4, 2002, at 7:53 a.m. was 67 degrees and

had dropped to 64 degrees by 11:53 that morning according to the

Southern Regional Climate Center.

After a complete review of this case and much deliberation

concerning the facts and the medical information as well as
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Arkansas law, I find that the claimant has failed to meet his

burden of proof in establishing that he sustained a compensable

injury as defined by Arkansas law under Ark. Code Ann. §11-9-114.

This Code Section sets forth:

(a) A cardiovascular, coronary, pulmonary,
respiratory or cerebral vascular accident or
myocardial infarction causing injury, illness,
or death is a compensable injury only if, in
relation to other factors contributing to the
physical harm, an accident is the major cause
of the physical harm.

(b)(1) An injury or disease included in
subsection (a) of this section shall not be
deemed to be a compensable injury unless it is
shown that the exertion of the work necessary
to precipitate the disability or death was
extraordinary and unusual in comparison to the
employee’s usual work in the course of the
employee’s regular employment or,
alternatively that some unusual and
unpredicted incident occurred which is found
to be the major cause of the physical harm.

It is well documented that this claimant has a long history of

alcoholism as well as some psychiatric problems.  There is also no

indication in this record that the claimant was doing any unusual

activity other than that required by his temporary employer of

collecting waste and putting it into a garbage truck.  There is

indication that early in the morning or shortly after the claimant

got to work he began to lag behind or not able to perform his

assigned work and this condition deteriorated rapidly to the point

of his passing out necessitating the need to call for an ambulance.

Although early September can be quite warm, the indication from the

documentary evidence is that the temperature was around the middle

to lower sixties when the claimant began work and remained so up
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until he was taken to the hospital.  It is noted, however, that of

course running would increase an individual’s body temperature

regardless of the ambient temperature but it is also remembered

that the claimant’s brother testified that the claimant was, in his

opinion, normally in good shape and fit.  The claimant had not

worked for several days prior to his working for the waste

management employer and it is unknown and uncertain as to what he

was doing if in fact he was working at all.  In light of the

requirements as set for in Ark. Code Ann. §11-9-114(b), I find that

there is no evidence that the claimant’s work for the respondent

was extraordinary or unusual in comparison to the claimant’s usual

work in the course of the employee’s regular employment or

alternatively that some unusual or unpredicted incident occurred

which is found to have been the major cause of his physical harm.

Even if I had found this claimant to have sustained a

compensable injury, I do not and would not have found that his

mother was dependent on him at the time of his death.  The

testimony of Ms. Lois Butler as well as the record sets forth that

this claimant had earned only $704.75 while working for the

respondent.  This amount was earned between March 11 and September

4, 2002.  This is a period of six months which when averaged out,

would have been approximately $117.00 per month.  Ms. Lois Butler

has testified that the claimant gave her half of his wages which

would have been $57.00 per month and her testimony again was that

he helped her out with other things with his remaining moneys.  The

testimony also has been that the claimant lived rent free with his



14

mother, used her truck as well as her utilities.  In my opinion

$57.00 a month from the claimant to his mother for a place to live,

transportation and utilities seems a small price to pay for these

conveniences.  It is remembered in the testimony that the claimant

did work odd jobs for friends when he was not working for the

respondent.  However, Ms. Lois Butler nor her son and the brother

of the deceased, Dwaine Butler, were unable to testify as to who

the claimant had worked for or what periods of time he had

performed these odd jobs or as to any amounts of money he had

earned.  Therefore, there are no other finances which can logically

be factored into the income formula to show that this claimant’s

contribution to his mother was sufficient enough for her to be

dependent on him.

FINDINGS & CONCLUSIONS

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On September 4, 2002, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant is entitled to a compensation rate of $75.00

per week.

4. The parties have failed to show by a preponderance of the

evidence that the claimant, Damon Butler, sustained a compensable

injury while working for the respondent on September 4, 2002.  See

discussion above.
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ORDER

The parties have failed to prove by a preponderance of the

evidence that the deceased claimant sustained a compensable injury

resulting in his death while working for the respondent on June 4,

2002.  Therefore, this claim should be denied in its entirety.

IT IS SO ORDERED.   

                                                              
                                      ELIZABETH DANIELSON
                                   ADMINISTRATIVE LAW JUDGE
                                         


