
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F304319

CAREMO BUMGARDNER, EMPLOYEE CLAIMANT

SUPERMARKET INVESTORS, INC., EMPLOYER RESPONDENT

LIBERTY MUTUAL INSURANCE, CARRIER RESPONDENT

OPINION FILED OCTOBER 27, 2003

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on October 17, 2003
at Jefferson County, Pine Bluff, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and anatomical impairment.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence does not preponderate in favor of the claimant

and benefits must be denied.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on October 1, 2002 at

which time the claimant was earning sufficient wages to entitle her to a compensation rate of

$170.00/$154.00, in the event this claim is found to be compensable.  The claimant receives Social

Security and some medical expenses have been paid by Medicare.



The claimant contends she injured her left shoulder in a slip and fall at work on October 1,

2002.  She reported the incident to supervisor, Arlene Campbell and manager, Les Ferguson but no

accident report was completed.  The claimant seeks payment of medical expenses, temporary total

disability benefits from January 8, 2003 to May 27, 2003, and anatomical impairment (12% to the

shoulder or __% to the body as a whole) based on Dr. Charles Clark’s report of June 9, 2003.  The

claimant remains employed by the respondent-employer.

The respondents contend the claimant cannot meet her burden of proving a compensable

injury.  Medical records refer to a 13 year old shoulder injury and the claimant began receiving

medical treatment in October, 2001 for her shoulder.  Her physician suspected a rotator cuff tear in

July, 2002 when her symptoms changed.  The claimant’s present condition is the result of a

preexisting condition.  Alternatively, in the event of an award, the respondents contend the claimant

did not report a work-related injury and they would not be liable for expenses prior to receipt of

notice.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript.

The following witnesses testified at the hearing: the claimant; her supervisor, Arlene Gordon;

and the store manager, Les Ferguson.

The claimant, age 68 (D.O.B. December 4, 1934) has a high school education. Her health

history includes a 1990 left shoulder injury while working for SAJ warehouse, requiring her to miss

four or five months of work.  The claimant was also involved in a 1998 motor vehicle accident

injuring her right hip and back and she injured her right hand and knee in 1996 in a slip and fall at

work.   She began work for the respondent-employer in May, 1993 as a deli clerk.  
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The claimant slipped and fell at work on October 1, 2002, and reported the incident but kept

working.  The claimant received treatment and surgery by Dr. Clark in January 2002 for a rotator

cuff tear in her left shoulder.  She did not file a workers’ compensation claim until April, 2003.  The

claimant returned to work on May 27, 2003 and remains employed with the respondent-employer.

The claimant’s supervisor and manager testified that the claimant had chronic left shoulder

problems and delayed her planned surgery until the new year because two other employees in the deli

were on leave.  The claimant did report a fall on October 1, 2002 and showed Ms. Gordon her

bruised left arm a couple of days later.  However, she declined medical attention and kept working

until she took off for her surgery in January 2003.  She did not claim a workers’ compensation injury

to Mr. Ferguson until after her surgery.

MEDICAL EVIDENCE

In 1996 the claimant was treated conservatively by Dr. Charles Clark, orthopedic surgeon,

for an injury to her right knee from a slip and fall at work on June 7, 1996.

In 1998, the claimant returned to Dr. Clark for treatment of “a long history of low back pain”

and radiating right hip pain with “no history of trauma.”  The claimant was treated conservatively

for sciatica secondary to degenerative disc disease and arthritis at the S1 joint.

The claimant saw Dr. Clark in October, 2001 complaining of left shoulder pain emanating

from an injury thirteen years ago.  He treated her conservatively for rotator cuff tendinitis.  An MRI

scan conducted October 17, 2001 was positive for impingement but there was no evidence of a

rotator cuff tear.  Dr. Clark continued to follow the claimant for left shoulder pain with exercises and

injections through March 2002.
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The claimant returned to Dr. Clark on July 22, 2002 with a change in her shoulder symptoms

that made Dr. Clark suspect she was “developing a rotator cuff tear.”  He elected to repeat the

injections that had helped her in the past but commented, “I suspect we will need to get an MRI and

pursue surgical intervention on this shoulder at some time in the future.”  Dr. Clark’s remarks

coincide with Ms. Gordon’s testimony that the claimant told her a month or two before the fall that

she would need time off for surgery. 

There is no mention of a work-related October 1, 2002 shoulder injury in Dr. Clark’s records.

The claimant did not see Dr. Clark again until December 12, 2002 at which time he

diagnosed adhesive capsulitis and scheduled surgery for January 7, 2003.

OPERATIVE REPORT:

Mr. (sic) Bumgardner is a 68 year old with worsening pain in the left
shoulder over time that finally led to loss of function and motion,
having failed conservative measures.  
Post-op diagnosis:
Glenohumeral labral tear, biceps tear, rotator cuff tear,
acromioclavicular joint arthritis, and marked impingement.

Dr. Clark started the claimant on a program of physical therapy and recorded healing from the

surgery and improvement with pain and range of motion.

The claimant saw Dr. Clark on May 12, 2003 and complained of right knee pain, reporting

that “she injured this at the same time that she injured her left shoulder.”  X-rays of the knee were

normal.  Dr. Clark released the claimant on June 9, 2003 with a 12% rating to the shoulder but no

specific work restrictions.

Dr. Clark’s Report of 5/12/03:
Her past history about this injury is very mixed on review today.  We
note that the date of injury was 1996.  I think this is well beyond the
statutes of limitation.  However, at that time of the initial evaluation
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it was for the R knee injury.  Next evaluation was I believe in
February of 1998 and at that time she fell and hurt her R side so she
has fallen several times in the interim.  At that time the findings were
more consistent with degenerative disc disease lumbar spine
aggravated.  She said she was seen again October 2001.  At that time
she noted that she hurt her L shoulder 13 yrs ago.  One of her
concerns today is about returning to work and filing this under
Workman’s Compensation.  I am not sure that she is going to be able
to do this given her past history unless there is something I am
missing here.

The claimant’s family physician, Dr. V. B. Perry, was contacted regarding her left shoulder

injury.  Dr. Perry’s office had no record of any injury and he had not seen the claimant since August

29, 2001 except for one visit on March 19, 2003 for treatment of a cat bite.

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark. 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment and

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability and

3) proof establishing the injury by objective medical
evidence and

4) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence.
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Failure to prove any one of these elements defeats the claim Mickel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  The Act also provides:

Medical opinions addressing compensability and permanent
impairment must be stated within a reasonable degree of medical
certainty.

Furthermore, the claimant has the burden of proving a causal relationship between the injury and her

employment.  McMillan v. U.S. Motors, 59 Ark. App. 85, 953 S.W.2d 907 (1997).

The evidence of record shows that the claimant had preexisting conditions to her left shoulder

and right knee before she fell at work on October 1, 2002.  Her doctor anticipated surgery for a

rotator cuff tear and the claimant had discussed the timing of her surgery with her supervisor because

they were short staffed at work.

The claimant did indeed fall at work on October 1, 2002.  The fact that her supervisor helped

her off the floor, observed her bruised left arm, and offered medical assistance constitutes notice of

an injury.  However, the injury appears to have been minor as the claimant continued to work and

did not mention the injury to her general practitioner or orthopedic surgeon nor seek medical

treatment until December 2002, two months after the accident.

Dr. Clark is in the best position to comment on causation because he has treated the claimant

for the last seven years.  It was his impression however,  that the claimant’s symptoms were chronic,

beginning with an injury thirteen years ago and progressively worsening with increased symptoms

in October 2001 (a year before the accident at work) with a change in her symptoms in July 2003

(two months before the accident) suggesting rotator cuff involvement and the need for surgery.  Dr.

Clark cannot causally relate the claimant’s symptoms, need for treatment and permanent impairment

to any incident at work in October 2002.  Likewise, there is no evidence that the fall at work
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aggravated her preexisting conditions.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923

S.W.2d 897 (1996).

Therefore, I find based on the medical evidence of record, that the claimant cannot meet her

burden of proving that any injury at work caused physical harm requiring medical services or

resulting in disability by a preponderance of the credible evidence of record.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which an employer-
employee-carrier relationship existed among the
parties on October 1, 2002 at which time the claimant
was earning sufficient wages to entitle her to a
compensation rate of $170.00/$154.00, in the event
this claim is found to be compensable.  The claimant
receives Social Security and some medical expenses
have been paid by Medicare.

2. The claimant slipped and fell at work on October 1,
2002 and bruised her left arm.  The employer was
given notice of the injury on October 1, 2002,
however, the claimant declined medical treatment and
continued to work at regular duty.  The claimant made
no report of a right knee injury.

3. The claimant suffered from preexisting left shoulder
and right knee problems which required medical
treatment prior to the fall at work on October 1, 2002.
There is no evidence that the incident at work on
October 1, 2002 caused, aggravated or worsened her
preexisting conditions.

4. The claimant has failed to prove by a preponderance
of the credible evidence that she sustained a
compensable injury, caused by a specific incident,
arising out of and in the course of her employment
which produced physical bodily harm, supported by
objective findings, requiring medical treatment or
producing disability, pursuant to Ark. Code Ann. §11-
9-102.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                                
ELIZABETH W. HOGAN
Administrative Law Judge


