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STATEMENT OF THE CASE

A hearing w as conducted July 25, 2003, to determine w hether the

claimant sustained a compensable injury w ithin the meaning of  the Arkansas

Workers’  Compensat ion Laws.  

A prehearing conference was conducted in this case on June 18, 2003,

and a Prehearing Order w as f iled on said date.  At  the hearing, the part ies

announced that the stipulat ions, issues, as w ell as their respect ive contentions

w ere properly set  out in the Prehearing Order.  A copy of the Prehearing Order

w as marked “ Commission’s Exhibit  1"  and made a part of the record w ithout

objection.

It  w as st ipulated that  the employment  relat ionship existed betw een the
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parties at all relevant t imes, including July 23, 2001; that  claimant’s average

w eekly w age at  the t ime of  the alleged injury w as $420.47, w hich w ould

ent it le him to a compensation rate of $280.00 per week for temporary total

disability in the event  his claim w as found compensable; and that respondents

had controverted the claim in it s ent irety.

By agreement of  the part ies, the primary issue presented for

determination concerned compensability.   If overcome, claimant’s entit lement

to associated benefits must be determined.

Claimant contended, in summary, he sustained a compensable injury as

the result  of a specif ic incident identif iable in t ime and place of occurrence on

or about July 23, 2001; that respondents should be held responsible for all

medical and related treatment, together w ith continued, reasonably necessary

medical treatment ; that  he w as ent it led to temporary total disability for the

period beginning October 14, 2001, and continuing through December 28,

2001; and that a controverted attorney’ s fee should attach to any benefits

aw arded.  Claimant  reserved the issue of  permanent disabilit y, if  applicable.

The respondents contended that the claimant did not sustain a

compensable injury arising out of and during the course of his employment on

July 23, 2001.

The claimant , Clarence E. Buckley, w as the only lay w itness to testify.

The record is composed solely of the transcript of the July 25, 2003, hearing
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containing numerous exhibits.  I feel compelled to point  out  that respondents’

Exhibit  A, a medical packet consist ing of forty (40) pages, included several

highlighted exhibits, in violation of the Prehearing Order.  Accordingly, in the

event of an appeal, it  w ill be necessary for respondents to subst itute those

pages before the record is prepared for appeal.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The employment  relat ionship existed betw een the part ies at all relevant

t imes, including July 23, 2001, at w hich t ime the claimant  earned

suff icient w ages to ent it le him to a compensat ion rate of  $280.00 per

w eek for temporary total disability.

3. The claimant has failed to prove, by a preponderance of  the evidence,

that  he sustained an injury w hich arose out of and during the course of

his employment w ith L A Darling Company, as the result of a specif ic

incident identif iable in t ime and place of occurrence on or about July 23,
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2001.

4. The claimant  has failed to prove, by a preponderance of  the evidence,

that  his physical problems related to his low  back, need for medical

treatment, including surgery, and disability w ere directly and causally

related to any injury sustained w hile working for the respondent.

5. Respondents have controverted this claim in it s ent irety.

DISCUSSION

The record in this case turns entirely upon the claimant’s own test imony.

A claimant’s test imony is never considered uncontroverted.  In fact, the

testimony of an interested party is alw ays considered to be controverted.

Lambert vs. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985);

Nix vs. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994);

Continental Express vs. Harris, 61 Ark. App. 198, 965 S.W.2d 84 (1998).

As w ill be set out further below , the claimant ’s ow n test imony is replete

w ith inconsistencies and contradict ions.  The record reflects that the claimant

sustained prior w ork-related injuries to his low  back w ith a dif ferent employer

w hich required low  back surgery at the same level of the back as the w ithin

claim, and that claimant continued to experience signif icant physical problems,

requiring medical treatment  at all t imes before seeking t reatment  for the alleged

injury herein.  Further, the claimant  sought medical t reatment  from several

medical providers after July 23, 2001, w ithout relating any history causally
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connect ing the problems to his employment at L A Darling Company.  Rather,

a preponderance of the credible evidence, reflects that the claimant’s physical

problems and need for t reatment w ere the result of recurrences of the

claimant’s prior injuries which w ere sett led by Joint Petit ion shortly before the

claimant began w orking for the respondent.

HISTORY

The claimant , Clarence E. Buckley, age fif ty-three (53), has a high school

education.  Before going to w ork for the respondent , the claimant  w orked for

St. Bernard’s Hospit al in Jonesboro, Arkansas, from 1987 through 2000.  The

claimant sustained tw o (2) prior injuries w hile w orking for St. Bernard’s, the

f irst  during 1996, and a second injury in 1999.  Following the ‘96 injury, the

claimant received conservative treatment only and returned to w ork.  The

record ref lects that  the claimant  sustained a second low  back injury at St.

Bernard’s follow ing a slip and fall in 1999.  The claimant underwent low back

surgery on November 23, 1999.  The claimant returned to w ork for the hospital

follow ing the surgery.  He maintained that the surgery greatly improved the pain

in his right leg while acknow ledging that he continued to experience low  back

pain w hich the claimant att ributed to scar tissue from the surgery.  Although

the claimant denied experiencing any additional problems involving his right leg

follow ing the 1999 surgery, his assert ion is totally inconsistent w ith the

medical evidence of record.  The claimant left  St. Bernard’s employment in
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2000 as a part of  a negot iated separation agreement .  The claimant  began

w orking for the respondents in January, 2001.  The claimant ’s job involved

spray painting in a portable paint booth or module w hich could be moved

manually.  The claimant test if ied that his injury occurred on July 23, 2001.  He

stated that he and a couple of co-w orkers were pushing the booth and that he

“ just  felt a pull in my leg” .  The claimant reported to his supervisor, David

Specky, that  he must have pulled a muscle in his leg because his leg w as giving

him some problem, but  cont inued w orking.  (Tr.17-20)

The claimant  stated that  he w as f irst  examined and t reated the follow ing

day by Dr. Johnson in Leachville, Arkansas, w here he w as prescribed pain pills

and muscle relaxers, allegedly for leg pain.  The claimant related that  he paid

for the t reatment  himself .  There is no medical evidence of  record from Dr.

Johnson.  The claimant cont inued w orking through August 14, 2001, at w hich

t ime he requested that  the employer provide medical treatment for his leg pain.

The   claimant   was   sent   to  the  Paragould  Medical  Center  where  he

w as examined and treated by Cecil Massey, a practical nurse.  The claimant

w as diagnosed as having a leg muscle cramp, prescribed f luids and medications

for dehydration and released to return on an as needed basis.  The claimant  did

not  return.  (Tr.22-23, 40)(Resp. Ex. A, pp.18-19)

The claimant  w as next examined and evaluated at the V.A. hospital.

Follow ing various diagnostic studies, including a CT scan which indicated a
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herniated disc at the same level of the claimant’s previous surgery, the claimant

underwent another back surgery on November 15, 2001.  The claimant

maintained that the November 15, 2001, surgery relieved his leg pain.  The

claimant apparently returned to w ork for the respondent on December 28,

2001.  He w as performing his regular job on the date of the hearing.  (Tr.25-

28)

On cross-examination, respondents illust rated numerous inconsistencies

and cont radict ions in the claimant ’s claim for w orkers’  compensation benefits.

As previously pointed out, the claimant sett led his prior w orkers’ compensation

claim against St. Bernard’ s Hospital during the later part of 2000.  Although the

claimant, on direct-examination, maintained that  his leg pain w ent  aw ay

follow ing his first  surgery during November, 1999, and never recurred before

the alleged July 23, 2001, injury, the record as a w hole, including the medical

evidence, ref lects that the claimant cont inued to experience symptoms w ith

both his low  back, as well as right  leg, and, in fact, returned to the V.A.

hospital at various times w ith complaints of leg pain.  Based upon my

observations, the claimant w as not a credible w itness.  On cross-examination,

his test imony concerning his prior complaints vacillated.  When questioned

concerning inconsistencies in test imony given in a discovery deposition, the

claimant appeared to have lapses in memory.  In his discovery deposition, the

claimant denied going to the V.A. hospital w ith related complaints when the
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medical evidence clearly indicates the contrary.  In addition, in his discovery

deposit ion, the claimant w as unsure of the date of  the alleged injury other than

recalling it  w as during cool w eather which does not exist in Arkansas during

July.  Further, it  must be noted that the claimant already had a long-standing

appointment at the V.A. hospital on July 24, 2001, just  one day af ter his

alleged injury.  The V.A. records ref lect a three (3) year history of  back pain

w ithout any recent  trauma.  (Tr.30-37)

In fact, none of the medical records contain a history of any w ork-related

back injury.  In addit ion, w hen quest ioned concerning w hy no w ork-related

accident form w as ever filled out, the claimant indicated that he w as not aware

that  he w as required to f ill out a report of injury.  How ever, the claimant

acknow ledged that  his prior w orkers’  compensat ion claims w ere denied

because he had failed to report the injury.  Because of the claimant’s prior

experiences, I found his testimony to be extremely suspect.  (Tr.41-43)

ADJUDICATION

For the claimant to establish a compensable injury as a result  of a

specif ic incident w hich is identif iable by time and place of occurrence, the

follow ing requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must  be

established:

1.    Proof by a preponderance of  the evidence of  an
injury arising out of  and in the course of
employment;
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2.    proof by a preponderance of  the evidence that
the injury caused internal or external physical harm
to the body w hich required medical services or
resulted in disability or death;

3.    medical evidence supported by objective
medical f indings, as defined in A. C. A. §11-9-
102(16), establishing the injury; and,

4.    proof by a preponderance of  the evidence that
the injury w as caused by a specif ic incident and is
ident if iable by t ime and place of  occurrence.

If  the claimant fails to establish by a preponderance of the evidence any of  the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be denied.

Mikel vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997). 

It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

his favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that
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evidence regarding whether or not claimant has met his burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

As reflected above, the claimant sustained at least two (2) prior back

injuries while working for a different employer.  The record reflects that the

claimant continued to experience back pain, as well as right leg pain which

continued following a November 23, 1999, surgery.  After the claimant settled

his prior workers’ compensation claim in the later part of 2000, he continued

to obtain treatment at the V.A. hospital.  Said treatment included both

treatment for the low back, as well as the right leg.  The V.A. records reflect

that the claimant had already scheduled an appointment for July 24, 2001,

which indicates that his problems pre-dated an alleged incident on July 23,

2001.  Even if the alleged specific incident occurred on July 23, 2001, which is

not conceded herein, the claimant described the incident as a “pull in my leg” for

which he later sought treatment from the company doctor, one-time only on

August 14, 2001, at which time he was treated and released to return as needed

which the claimant failed to do.  Rather, the claimant continued to receive

treatment at the V.A. hospital which is where the claimant went after he settled

his prior workers’ compensation claim.  To attribute the claimant’s continuing
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need for medical treatment, including a second back surgery to an alleged

incident on July 23, 2001, would require sheer speculation and conjecture.

Conject ure and speculat ion, how ever plausible, cannot be permit ted to supply the

place of proof.  Dena Const. Co. vs. Hearndon,  264 Ark.  791 , 575 S.W.2d 155

(1979);  Arkansas M ethodist  Hospital vs. Adams,  43  Ark.  App.  1 , 858  S.W.2d

125  (1993).

A f ter review ing the evidence in this case impart ially, w ithout  giving the

benef it  of  the doubt  to either party, I f ind t hat  the claimant  has failed to prove

that  he sustained a compensable injury  w ithin the meaning of  the A rkansas

Workers’  Compensation Law s.  Accordingly, t he w ithin claim is hereby

respect fully denied and dismissed.

IT IS SO ORDERED.

                                                               
DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


