
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F103954

DEBORAH A. BUCHANAN, EMPLOYEE CLAIMANT

CRITTENDEN MEMORIAL HOSPITAL, EMPLOYER RESPONDENT

RECIPROCAL OF AMERICA,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED OCTOBER 23, 2003

Hearing before Chief Administrative Law  Judge David Greenbaum on September
19, 2003, at Marion, Crit tenden County, Arkansas.

Claimant  appeared pro se.

Respondents represented by Mr. John D. Davis, Attorney-at-Law , Litt le Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing w as conducted September 19, 2003, to determine w hether

the claimant  w as entit led to addit ional w orkers’  compensation benefits.

A prehearing conference was conducted in this matter on August 6,

2003, and a Prehearing Order w as filed on August 7, 2003.  A copy of the

Prehearing Order w as marked “ Commission’s Exhibit  1"  and made a part of the

record w ithout objection.  At the hearing, the part ies announced that the

st ipulat ions, issues, as well as their respective content ions w ere properly set

out in the Prehearing Order.  It  is further noted that prior to the prehearing

conference, at the prehearing conference, and at the hearing, the claimant  w as

w ell and suf f iciently advised of her right to legal representat ion; that  an
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attorney could not  charge her a fee for representing her in a w orkers’

compensation claim w ithout approval of this Commission; that she w ould be

required to sustain her burden of  proving entit lement  to addit ional w orkers’

compensation benefits, if  any, and that if  unsuccessful, she could not  request

an additional hearing alleging that  her failure to prove the claim w as because

she lacked legal representation.  The claimant elected to proceed in her own

behalf.

It  w as stipulated that the employment relat ionship existed betw een the

part ies at all relevant t imes, including March 26, 2001; that claimant sustained

an admitted injury to her right shoulder on March 26, 2001; that  she earned

suff icient w ages to entit le her to a compensation rate of $246.00 per week for

temporary total disability; that respondents paid medical and related treatment,

as w ell as temporary total disability for the periods beginning March 30, 2001,

and cont inuing through August 30, 2001, and again for the period beginning

November 5, 2001, and continuing through December 16, 2001; that

respondents specif ically cont roverted compensability of an alleged low back

injury, as well as any benefits beyond those previously paid.

By agreement of  the part ies, the issues presented for determination

included:

1) Whether the claimant sustained a back injury as the result
of the admit ted event on March 26, 2001;
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2) w hether the claimant’s healing period had ended, as w ell as
claimant’s ent it lement  to addit ional temporary total
disability; and,

3) claimant’s entit lement to additional medical treatment.

Claimant contended, in summary, that in addition to the admit ted injury

to her right shoulder, she also sustained a low back injury on the right side as

the result of a specif ic event on March 26, 2001; that she had been temporarily

totally disabled from the date of the injury and continuing through the present,

maintaining that her healing period had not ended; that respondents should be

held responsible for cont inued medical treatment for both the right shoulder, as

w ell as the low back, specif ically, addit ional medical treatment from Dr. Guy

L’Heureux or some other specialist ; w hile reserving entit lement  to permanent

disability benefits, if  any.

The respondents maintained that  they had paid all appropriate benefit s

to w hich claimant w as entit led.

In addition to the claimant, Carolyn Bedford, Doris McClendon, Dorothy

Balent ine, and Shanique Patterson w ere called as w itnesses for the claimant.

Jo Ingle w as called as a w itness for the respondents.  The record is composed

solely of the transcript  of the September 19, 2003, hearing containing

numerous medical reports.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had



-4-

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

this claim.

2. The st ipulat ions of the parties are hereby accepted as fact.

3. A preponderance of the credible evidence ref lects that on March 26,

2001, the claimant sustained an injury to her right shoulder and back

w hich arose out of  and during the course of her employment w ith

Crit tenden Memorial Hospital, and w hich required medical services and

resulted in disability.

4. The claimant’s healing period ended on or before December 16, 2001.

5. The claimant  has failed to prove, by a preponderance of  the evidence,

that she is entit led to additional temporary total disability.

6. The claimant has failed to prove, by a preponderance of the credible

evidence, that she is ent it led to additional medical treatment as the result

of the March 26, 2001, admit ted incident.

7. Respondents have paid all appropriate benefit s to which the claimant is

ent it led, to date.

8. The claimant’s entit lement to permanent disability benefits, if  any, w as
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specif ically reserved.

9. Respondents have controverted all benefits beyond those previously

paid.

DISCUSSION

It is undisputed that the claimant sustained a compensable injury as the

result of a specific event identifiable in time and place of occurrence on March

26, 2001.  Claimant’s description of the injury is set out below:

Q     Now , again, they admit  that  you sustained an injury to your right shoulder
as a result  of some type of  incident  that  occurred on that  date.  What  happened
on March 26, 2001?  In other words, how did you sustain your injury?

A     We didn’ t  have a tray w orker that  day and I w as w orking in the t ray
w orker’s posit ion.  We had finished loading out, and I went to take the, you
know , the milk and stuff  back into the produce – in the milk box.  I opened the
door and I w alked in, and a crate of milk fell and hit  me on my left  leg, about
middlew ays of my leg.  I looked up and the other crate was, you know , falling
tow ards me, and w hen I reached for it , something popped in my back and my
shoulder, and I just kind of w ent  dow n on the right  side.  I came out of  the box
and I told Carolyn, she w as the supervisor that  day, I told her that  I had pulled
something in my back w hen I tried to catch that milk crate from hit t ing me in
my face.

Q     The milk crate hit you in your leg?

A     Hit my, yes, my left  leg, but  I didn’ t  have any complaints about it .  It
w asn’ t  a full crate of  milk.  It  w as just some milk in a crate and it  hit  about
middlew ays of my left  leg.  When I looked up, the other crate was coming
down from, you know , up high, and I reached for it.

Q     Reached for it  w ith w hat?

A     With my right hand.

Q     When you reached for it  w ith your right hand, did it  strike your arm or
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hand?

A    I couldn’ t  go on, you know .  When I reached out for it, something popped
–
Q     Popped w here?

A     In my right back, my lower right back and my shoulder.

Q     So at the same time you felt a pop in your right shoulder and a pop on the
right side of your back?

A     Low er right  back.

Q     Where w ere you experiencing pain at this t ime?

A     My low er right back and my shoulder.

Q     Right shoulder and right side of your lower back?

A     Yes, sir.

Q     Who is Carolyn?  You said you mentioned it to Carolyn?

A     Carolyn w as the supervisor.

Q     Carolyn w ho?

A     Carolyn Bedford.

Q     Bedford?

A     Yes, sir.

Q     And is she your immediate supervisor?

A     We both were supervisors, but I w as w orking in the tray w orkers’ position
that day because we didn’t  have a tray w orker.

Q     Who would you have considered your immediate supervisor?

A     Carolyn Bedford.
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Q     And you reported the incident to her?

A     Yes, sir.

Q     And did Ms. Bedford fill out a report of injury?

A     An incident  report, yes.

Q     Is that right?

A     Yes, sir.

Q     And in that  incident  report she asked you how  it  happened, I assume?

A     Yes, sir.

Q     You told her?

A     Yes, sir.

Q     And did she ask you w hat part of your body w as injured?

A     Yes, sir.

Q     And w hat did you tell her?

A     My shoulder and my back.

Q     So as a result of that report of injury, did the hospital refer you to a
doctor?

A     I went to the emergency room.  (Tr. 20-22)

As reflected by the st ipulations, aforementioned, respondents admit  an

injury to the claimant ’s right shoulder w hile, for some unexplained reason,

dispute  the compensabilit y of  an alleged low  back injury, as w ell as any

benefits beyond those previously paid.  Respondents failed to state a specif ic
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basis for denying compensability of the claimant’s alleged back injury.

Accordingly, I am compelled to speculate concerning which legal requirements

of the Act  respondents have concluded are lacking in order to establish

compensability.   Since respondents did not  art iculate the reasons, I can only

assume that respondents concluded that the medical evidence was not

supported by object ive findings of back injury.  Perhaps the dispute is because

the claimant maintains that she sustained a low  back injury, but the init ial

diagnosis w as a right thoracic st rain rather than a low back strain.  As w ill be

ref lected further below , a preponderance of the evidence establishes that the

claimant sustained both a shoulder injury, as w ell as a back injury on March 26,

2001.  In fact, the record reflects that respondents exercised good faith in

meeting its obligations under our w orkers’ compensation laws by providing the

claimant prompt, reasonably necessary medical treatment, as well as paying

appropriate indemnity benefits for both injuries.  Although it  is herein concluded

that  claimant has proven she sustained a compensable back injury, she has

failed to prove entit lement  to addit ional w orkers’  compensation benefits.

COMPENSABILITY

For the claimant to establish a compensable injury as a result  of a

specif ic incident w hich is identif iable by t ime and place of occurrence, the

follow ing requirements of A. C. A. §11-9-102(4)(A)(i)(Repl. 2002), must be

established:



-9-

1.    Proof by a preponderance of the evidence of an
injury arising out of and in the course of
employment;

2.    proof by a preponderance of  the evidence that
the injury caused internal or external physical harm
to the body which required medical services or
resulted in disability or death;

3.    medical evidence supported by objective
medical f indings, as defined in A. C. A. §11-9-
102(16), establishing the injury; and,

4.    proof by a preponderance of  the evidence that
the injury w as caused by a specific incident and is
ident if iable by t ime and place of  occurrence.

If  the claimant  fails to establish by a preponderance of the evidence any of  the

requirements for establishing the compensability of the injury alleged, she fails

to establish the compensability of the claim, and compensation must be denied.

Mikel vs. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

In addition to the claimant , several employees of  the Crit tenden Memorial

Hospital w ere called as corroborat ing w itnesses.  Their test imony  established

that  the claimant prompt ly reported a w ork-related injury as the result of  a

specif ic event identif iable in t ime and place of occurrence on March 26, 2001.

Again, the incident is undisputed.  A review  of the medical evidence, w hich

follow s, likew ise, corroborates that  the claimant  sustained both a shoulder

injury, as well as a back injury as a result of the incident.
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The record ref lects that  the claimant prompt ly reported an injury to her

immediate supervisor, Carolyn Bedford, on March 26, 2001, and w as seen in

the emergency room of respondents’  hospital on the same day w ith complaints

of pulling a muscle in the right side of her back.  (Tr.20-22)(Cl. Ex. A)

The claimant  returned to w ork for the employer the day follow ing her

injury, reporting problems w ith both her right shoulder and back, at w hich t ime

Jo Ingle, respondents’  human resource manager, referred her to Dr. Guy J.

L’Heureux in West  Memphis, Arkansas.  The claimant w as init ially examined

and treated by Dr. L’Heureux on March 30, 2001, again w ith complaints of

back pain, as well as right shoulder pain.  Dr. L’Heureux diagnosed right

thoracic strain, grade I, prescribed medications, as well as physical therapy, and

took the claimant off  w ork.  Dr. L’Heureux has remained the claimant’s primary

treating physician.  He has ordered various diagnostic studies to determine the

nature and extent of claimant’s injury.  In addition, Dr. L’Heureux has made

referrals to medical specialists, specif ically, Dr. Rodney Olinger, a neurosurgeon

w ith the Semmes-Murphy Clinic in Memphis, Tennessee, as w ell as Dr. Jack

Goodman for epidural steroid inject ions.  In fact, Dr. Goodman’ s mult iple t rigger

point inject ions on June 21, 2001, conf irmed right  paraspinous muscle spasm

w hich is an object ive finding.  (Cl. Ex. E, p.10)

Follow ing extensive treatment by Dr. Goodman, as well as evaluations
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by Dr. Olinger, the claimant w as eventually referred back to Dr. L’Heureux.  Dr.

Olinger opined that  Dr. L’Heureux w as providing the claimant  w ith appropriate

care and that there w as nothing from a neurosurgical standpoint that  the

claimant  required.  (Resp. Ex. A, pp.11, 14) 

Dr. L’Heureux subsequently referred the claimant to Work Solutions in

Memphis, Tennessee, for a funct ional capacity evaluation.  The evaluation w as

performed on July 24, 2001.  A port ion of  the assessment, as well as the

recommendations, is set out  below:

On funct ional test ing, Ms. Buchanan primarily self  limits or does not give any
effort at all.  She w ill only attempt to carry 20 pounds at the most.  Her heart
rate is below  a target heart level indicating she has greater capacit ies.  She is
also inconsistent on static strength test ing and co-eff icient of variance exceeds
the norms, indicating a submaximal performance.  She is also carrying a purse
on her right shoulder that weighs approximately 7 pounds.  She does this prior
to and after the examination without voicing any complaints or problems.

Ms. Buchanan w ill not  attempt  to perform several mobilit y activit ies including
bending, squatt ing and kneeling.  She also self  limits on w alking and reaching.
She gives her best effort on climbing w ith good tolerance, although she moves
very slow  and guarded.  Act ive heart rate is 119 beats per minute at the t ime.

At this point, Ms. Buchanan shows signs of game playing and seeking refugee
in the workers compensation system.  Obviously, she has had diagnostic
testing w hich she feels her problems could be “ nerves”  rather than muscle
related.  We did talk w ith her about the fact that if  this was true, she would st ill
have to take responsibility for herself  in order to improve.  She obviously does
not have any goal of returning back to her present job and this appears to be
the most significant hampering factor.

RECOMMENDATIONS: Based on submaximal and self limited efforts along with
objective inconsistencies and formal testing showing she is not putting forth
any effort, we would not have any maximum restrictions for Ms. Buchanan.
(Resp. Ex. A, p.22)



-12-

Dr. L’Heureux released the claimant w ith restrict ions on August 9, 2001.

There is some confusing test imony in the record concerning the claimant’s

restricted w ork release.  Apparently, she returned to w ork and w orked one day

only during August, 2001.  Although the claimant test if ied that  Dr. L’Heureux

released her for light-duty, the record ref lects that  he released her for medium-

w ork.  Nevertheless, follow ing her August 7, 2001, examination, at w hich time

the claimant  w as released to go back to medium-w ork, the claimant  w as

apparently advised that  she w ould be unable to return to w ork until she w as

released to full-duty.  The claimant returned to Dr. L’Heureux on August 28,

2001, at w hich t ime she w as released to return to her regular work on

Thursday, August 30, 2001.  Dr. L’Heureux opined that  the claimant  had

reached maximum medical improvement, w ithout permanent impairment  related

to her injury.  (Resp. Ex. A, pp.25-28)

The claimant subsequently requested, and obtained, a change of treat ing

physicians to Dr. Stephen L. Gipson, a pain specialist  in Memphis, Tennessee.

Dr. Gipson evaluated the claimant on October 23, 2001.  His final diagnosis

w as obesity and muscle sprain.  Port ions of  Dr. Gipson’s report are set out

below:

OBJECTIVE: Ms. Buchanan is alert  and cooperative.  She appears to be in no
acute distress.  She is significantly obese and exhibits some diff iculty in
movement due to her obesity.  Range of mot ion of the lumbar spine appears to
be normal w ith full f lexion and extension expected for her size (full f lexion is not
possible due to the size of her abdomen).  Extension and lateral rotation as well
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as tw isting and turning appear normal.  There is no evidence of  muscle spasm
of the lumbar spine although she claims to be extremely tender to touch over
the long dorsal muscles of the back.  When palpat ing this, she exhibits an
exaggerated response.  Deep tendon ref lexes are 2/4 bilaterally and equal.  She
has full range of mot ion of all major joints.  I f ind no evidence of focal motor or
sensory abnormality of the lower or upper ext remity.

* * * * *
MEDICAL DECISION MAKING: Based on these findings I find nothing of
significance of this pat ient other than the fact her obesity is of grave and
signif icant importance.  It is my opinion that her obesity is the cause of all of
her current condit ions and w ill lead to further morbidity and early mortality if
not addressed.  Her weight produces an inordinate amount  of stress on the
lumbar spine, hips, ankles and knees, and w ill cause her untold suf fering and
health consequences.  I presume it is not likely that this w ill be addressed, and
therefore, it  is my conclusion that  this lady w ill have a progressive deteriorat ive
consequence, w hich has nothing to do w ith a w ork related injury, rather has to
do w ith a lifet ime of morbid obesity.  I f ind no commensurable injury or
abnormality, and I f ind no reason why this lady cannot return to w ork.

In review  of the work hardening evaluation, w hich w as performed on
7/30/01 through 8/3/01.  It  is reported that “ Ms. Buchanan did not give any
effort in the funct ional capacity evaluation and would appear indifferent in
regards to furthering her ow n recovery” .  It says, “ from w orking w ith her this
past w eek, it  is very questionable if  she w ill put forth any further effort to try
to improve herself .”

Based on these findings, it  is my opinion that  this lady should be given
a course of physical therapy daily for approximately one month and discharged
at MMI w ith no evidence of permanent physical impairment.  (Resp. Ex. A ,
pp.34-35) (Emphasis supplied)

It  is further apparent from Dr. Gipson, that he found the claimant’s

complaints w ere myofascial in origin and most significantly cause as the result

of her obesity, and unrelated to her March 26, 2001, alleged injury.  (Jt . Ex. A,

p.29)

Although I find that  the claimant  has proven she sustained a back injury
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on March 26, 2001, I further f ind that  claimant ’s healing period has previously

ended and that claimant has failed to prove entit lement to additional temporary

total disability or addit ional medical t reatment .

Temporary total disability is that period within the healing period in

which an employee suffers a total incapacity to earn wages.  Arkansas State

Highway and Transportation Department vs. Breshears, 272 Ark.

App. 244, 613 S.W.2d 392 (1981); Johnson vs. Rapid Die & Molding,

46 Ark. App. 244, 878 S.W.2d 790 (1984).

"Disability" means incapacity because of injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time

of the injury.  The Commission may consider the claimant's physical capabilities

and evaluate her ability to engage in any gainful employment.  The claimant

bears the burden of proving both that she remains within her healing

period and, in addition, suffers a total incapacity to earn pre-injury wages in the

same or other employment.  see, Palazolo vs.Nelms Chevrolet, 46 Ark. App.

130, 877 S.W.2d 938 (1994).

The Workers’  Compensat ion Act requires employers to provide such

medical services as may be reasonably necessary in connection w ith an

employee’s injury.  A.C.A. §11-9-508; American Greeting Corp. vs. Garey, 61

Ark. App. 18, 963 S.W.2d 613 (1998).  What constitutes reasonably

necessary medical treatment  under A.C.A. §11-9-508 is a question of fact for
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the Commission.  Gansky vs. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d

790 (1996); Geo Specialty Chem., Inc. vs. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  Medical treatment w hich is required to stabilize and

maintain an injured w orker’s status remains the responsibility of the employer.

Artex Hydrophonics, Inc. vs. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

As previously pointed out, and confirmed by the medical evidence,

respondents exercised good faith in meeting its obligat ions under our w orkers’

compensation laws by providing the claimant w ith prompt, reasonably

necessary medical t reatment .  The claimant  has been examined and evaluated

by numerous physicians, including medical specialists.  The claimant requested,

and obtained a change of treat ing physicians, specifically to Dr. Stephen Gipson

w ho opined that the claimant’s continued problems, if  any, w ere related to her

obesity rather than any w ork-related injury.  All of  the claimant’s examining and

treating physicians have opined that the claimant has reached maximum

medical improvement, w ithout permanent impairment .  Further, a funct ional

capacity evaluation reflected that the claimant w as exaggerating her condition.

Rather than conduct  a further analysis of the record in this cause, suf f ice it  to

say that the claimant ’s content ions that  her healing period has not ended and

that  she remains temporarily totally disabled is a mere conclusion, unsupported

by the record as a w hole.  Further, claimant’s request for additional medical

treatment  is not supported by a preponderance of  the credible evidence.
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It is well-settled that claimant has the burden of proving the job-

relatedness of any alleged injury, without the aid of any kind of presumption in

her favor.  Pearson vs. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d

964 (1952); Farmer vs. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d

111 (1952).  The burden of proof claimant must meet is preponderance of the

evidence.  Voss vs. Ward’s Pulpwood Yard, 248 Ark. 465, 425 S.W.2d

629 (1970).  Under prior law, it was the duty of the Commission to draw every

legitimate inference in favor of the claimant and to give claimant the benefit of

the doubt in making factual determinations.  However, current law requires that

evidence regarding whether or not claimant has met her burden of proof be

weighed impartially, without giving the benefit of the doubt to either party.

Arkansas Code Annotated §11-9-704(c)(4); Wade vs. Mr. C.Cavenaugh’s,

298 Ark. 363, 768 S.W.2d 521 (1989); Fowler vs. McHenry, 22 Ark. App.

196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that claimant has failed to prove that

she is entitled to additional workers’ compensation benefits.  Accordingly, the

within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrat ive Law  Judge                  


