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Introduction 
 

Very often, people think of business ethics rules as an arcane and complicated set 
of restrictions, destined to ensnare all but the most meticulous professionals.  Yet, 
nothing could be further from the truth.  The rules of business and professional ethics 
reflect universally-accepted concepts of honor and decency.  As such, they are not 
intended to be a hidden trap for the unwary, but rather a shining guidepost to shed light 
on how meet our professional obligations.  And by doing so, we can achieve the long-
term success for which we all strive in the only one possible – by providing the highest 
level of professional service to others. 

 
In that vein, this seminar focuses on four “Cs” of professionalism – candor, 

civility, competence and compassion.  As will be clearly demonstrated, many of the 
specific rules of ethics for both lawyers and insurance adjusters are based upon these 
concepts.  And while these concepts are by no means new and are commonly known, 
they are not as commonly applied to the task of resolving workers’ compensation matters.  
Therefore, it is intended that this seminar will serve as a reminder and a call to action for 
the professionals involved in this work to provide even greater service and value by 
hewing closely to these concepts (and the specific ethics rules that they engender). 
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Candor 
 
The duty of honesty is obvious and straight-forward.  In fact, being dishonest in some 
contexts is not only unfair to others, but it can be lead to civil liability (i.e., fraud) and 
even criminal liability.  As a result, the National Association of Independent Insurance 
Adjusters NAIIA Code of Ethics (the “Adjusters’ Code”) and the Arkansas Rules of 
Professional Conduct for Lawyers (the “Lawyer’s Code”) have clear prohibitions against 
dishonesty: 
 

ADJUSTER’S CODE 
 
5. To make truthful and unbiased reports of facts as we find them. 
 

LAWYER’S CODE 
 

Rule 3.3 Candor Towards the Tribunal 
 
(a)  A lawyer shall not knowingly: 
 

(1)  make a false statement of fact or law to a tribunal; 
 
Rule 4.1 Truthfulness in Statements to Others 
 
In the course of representing a client a lawyer shall not knowingly: 
 
(a)  make a false statement of material fact or law to a third person; or 
 
Rule 7.1 Communications Concerning a Lawyer’s Services 
 
A lawyer shall not make a false or misleading communication about the lawyer or the 
lawyer's services. 
 
 

Each of the rules set forth above provides a very clear admonishment against 
communicating falsehoods (i.e., lying).  But the rules of professional ethics go further 
than just requiring us to be factual.  They require us to tell the truth.  Perhaps, the best 
distinction between facts and truth was given by Dr. Martin Luther King, who once said: 

 
“A fact is the absence of contradiction.  The truth is the presence of coherence.” 
 
As a result, there can be a world of difference between a factual statement and a 

truthful one.  For example, a newly admitted lawyer might attempt to assure reticent 
clients by telling them that she has never lost a case.  And while this statement would be 
factual, it would still be misleading in so far as its purpose to alleviate a client’s 
legitimate concern about the lawyer’s inexperience.  In this context, the client deserves 
the truth – that the lawyer has never tried a case. 

 
And, in all contexts, a professional must avoid not only making false statements, 

but even making true statements that can be misleading. 
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ADJUSTER’S CODE 

 
9. To refrain from improper solicitation. 
 

LAWYER’S CODE 
 

Rule 7.1 Communications Concerning a Lawyer’s Services 
 
… A communication is false or misleading if it: (a) contains a material misrepresentation 
of fact or law, or omits a fact necessary to make the statement considered as a whole not 
materially misleading; (b) is likely to create an unjustified expectation about the results 
the lawyer can achieve, or states or implies that the lawyer can achieve results by means 
that violate the rules of professional conduct or other law … 
 

 
Furthermore, the obligation of candor is not just the obligation to avoid 

misleading statements.  It also may require a professional to speak up and make 
disclosures, even those that are not in her best interest (or the best interests of her client 
or employer). 
 

LAWYER’S CODE 
 

Rule 3.3 Candor Towards the Tribunal 
 
(a)  A lawyer shall not knowingly: 
 

(1)  … fail to correct a false statement of material fact or law previously made 
to the tribunal by the lawyer; 

 
(2)  fail to disclose to the tribunal legal authority in the controlling jurisdiction 

known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 

 
(3)  ... If a lawyer, the lawyer's client, or a witness called by the lawyer, has 

offered material evidence and the lawyer comes to know of its falsity, the 
lawyer shall take reasonable remedial measures including, if necessary, 
disclosure to the tribunal… 

 
(b)  A lawyer who represents a client in an adjudicative proceeding and who knows 

that a person intends to engage, is engaging or had engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including if necessary, disclosure to the tribunal. 

 
(d)  In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 

known to the lawyer which will enable the tribunal to make an informed decision, 
whether or not the facts are adverse. 

 
Rule 4.1 Truthfulness in Statements to Others 
 
In the course of representing a client a lawyer shall not knowingly: 
 
(b)  fail to disclose a material fact when disclosure is necessary to avoid assisting a 

criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6. 
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And interestingly enough, the obligation for candor does not stop in our dealings 

with opposing parties and neutral arbiters.  It extends to our dealings with clients, 
employers and others who are on “our side.”  In many cases, these people can be the 
hardest people to whom to tell the truth.  Yet, our obligation is to be unflinchingly honest 
in these situations. 

 
Perhaps, the best way to meet our obligation in this regard to endeavor to embark 

upon our duties without starting with a predetermined resolution or conclusion about the 
facts. 

 
ADJUSTER’S CODE 

 
4. To approach investigations and adjustments with an unprejudiced and open mind. 

 
 
And finally, we should not forget that an important part of honesty and candor is 

in keeping our commitments.  In a nutshell, our word must be our bond.  If we say that 
we are going to do a certain thing than others must be able to rely upon that commitment.  
In a nutshell, it comes down to integrity. 

 
ADJUSTER’S CODE 

 
2. To conduct ourselves so as to command respect and confidence. 
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Civility 
 

As professionals, we owe a duty of zealous representation to those whom we 
represent.  Yet, we need not let that turn us into zealots.  At root, our most fundamental 
obligation is to help others resolve their disputes peacefully.  And while sometimes a 
peacefully resolution of a matter might take us in front of judge, mediator or arbitrator, 
our objective should be to keep our disagreements as civil as possible. 

 
Adjuster’s Code 

 
3. To promote, by an unvarying attitude of fairness, by competence, by integrity, and 

by a proper respect for the persons with whom we have dealings, good will toward 
the business of insurance. 

 
4. To work in harmony with one another and with our clients so as to foster cordial 

relationships among ourselves and with the insurance fraternity. 
 

Lawyer’s Code 
 

Rule 3.5 Impartiality and Decorum of the Tribunal 
 
A lawyer shall not: 
 
(d)  engage in conduct intended to disrupt a tribunal. 
 
Rule 4.4 Respect for Rights of Third Persons 
 
(a)  In representing a client, a lawyer shall not use means that have no substantial 

purpose other than to embarrass, delay, or burden a third person, or use methods 
of obtaining evidence that violate the legal rights of such a person. 

 
 

An important thing to remember in this context is that our obligation for civility is 
independent and non-contingent.  In other words, we don’t just have the obligation to be 
civil when the other party (or a neutral arbiter) is being civil towards us.  We are 
obligated to be civil at all times. 

 
Needless to say, being the gracious in the face of ungraceful behavior can be quite 

challenging.  It’s often so tempting to just “take the bait.”  Yet, in order to enjoy a happy 
and long career, we must learn to resist the urge.  And we can do so by remembering a 
few simple truths: 

 
(1) It’s not about you.  When someone responds to us harshly, we tend to take 

it personally.  And then our ego enters the equation.  “Who do they think they are 
speaking to me like that?  Don’t they know who I am?  They need to respect me!”  Yet, 
our ego fails to realize that people often lash out at others without any regard to whether 
they think the person deserves it or not.  Or as someone once said, “You’d be so much 
less concerned with what people thought about you if you realized how seldom they do.”  
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In almost all cases, their rudeness, disrespect or just plain meanness is not an assessment 
of your worth and value as a human being.  So don’t take it personally and lash out in 
return, in an effort to salvage your “dignity.”  Your dignity isn’t in question (although 
your professional standing could be, if you take the bait). 

 
(2) Delay your response.  Whenever you are tempted to respond in kind to 

another person’s incivility, put it off.  Tell yourself, “I’m going to let them have it … 
tomorrow.”  All too often, a professional will do irreparable harm to their career by 
acting in the spur of the moment.  Take a deep breath!  Go for a walk.  If at all possible, 
sleep on it.  You should not be in a hurry to allow one bad day ruin a good decade of hard 
work and professional dealings with others. 

 
(3) Learn acceptance.  One of the hard truths of life is that some people are 

simply difficult to deal with.  It’s just the way of the world.  And, to some extent, we 
have to make it “okay.”  We have to be okay with the fact that some people are yellers, 
others are procrastinators, and still others nag, belittle, talk too loudly, chew with their 
mouths open, etc.  If we attempt to correct all of those imperfect people, we’ll never have 
time to work on the one person who might actually heed our counsel – ourselves. 

 
(4) You reflect others.  And perhaps the most important thing to remember is 

that, as a professional, you are seldom, if ever, working on your own behalf.  You 
represent a client, an employer, an insured, or some other person or persons who have 
entrusted you with their well-being.  As a result, your actions while fulfilling that role 
(and to some extent, even in your personal life) reflect back onto others.  And just as their 
images will shine and glow with your brilliance, they will become tarnished and marred 
by your acts of rudeness and disrespect (no matter how well “deserved” by the other 
party). 

 
ADJUSTER’S CODE 

 
1. To serve the business of insurance with loyalty and cooperate with insurers and 

their loss and claim executives and representatives in the proper handling of 
claims and losses. 
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Competence 
 

 Needless to say, competence is the very foundation of what it means to be a 
“professional.”  To put it as simply as possible, professionals must know their stuff. 
 

ADJUSTER’S CODE 
 

10. To render the highest quality of service. 
 

LAWYER’S CODE 
 
Rule 1.1 Competence 
 
A lawyer shall provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary 
for the representation. 
 
 

And maintaining the requisite knowledge and skill is an ongoing process – a 
process that involves more than simply meeting the minimum annual continuing 
education requirement imposed by your profession.  It is a continual process of education 
and application.  That being said, subject-matter expertise alone is not enough if a 
professional allows himself to fall prey to either of the twin obstacles to professional 
competence – over-commitment and procrastination. 
 
Rule 1.3 Diligence 
 
A lawyer shall act with reasonable diligence and promptness in representing a client. 
 
Over-Commitment 
 
 There is a natural temptation for professionals to pile too much on our plates.  
Often, we enjoy the work that we do and find challenges in each new endeavor.  
Furthermore, the economic incentive is usually to accept more and more work because 
very few of us get paid for the work that we turn away.  For that reason, we are often 
warned about over-committing ourselves.  For example, the commentary to the Lawyer’s 
Code states specifically, “A lawyer’s work load must be controlled so that each matter 
can be handled competently.” 
 
 To avoid over-commitment, we have to be willing to do the hard thing and 
sometimes, “Just Say No!”  Or, at the very least, we must learn to delegate to others.  Of 
course, it helps us to do so if we can get past the delusion that we, and we alone, have the 
competency to produce the right outcome. 
 
Procrastination 
 
 The commentary to the Lawyer’s Code probably states it best: 
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“Perhaps no professional shortcoming is more widely resented than 
procrastination. A client's interests often can be adversely affected by the 
passage of time or the change of conditions; in extreme instances, as when 
a lawyer overlooks a statute of limitations, the client's legal position may 
be destroyed. Even when the client's interests are not affected in 
substance, however, unreasonable delay can cause a client needless 
anxiety and undermine confidence in the lawyer's trustworthiness.” 
 
Procrastination is something that effects us all to one degree or another.  But 

perhaps, the greatest disincentive to procrastination is to truly understand that you never 
“get away with it.”  Sure, you avoid disaster to your client or employer by getting 
everything done “just in the knick of time.”  But you will not avoid a diminished level of 
trust and confidence that was engendered by your anxiety-producing procrastination. 

 
And speaking of anxiety, perhaps nothing is more nerve-wracking than the 

professional who goes AWOL by not returning phone calls and e-mails.  Easily the most 
common complaint in the business world is, “My [fill-in-the-blank professional] doesn’t 
call me back.”  In addition to being unnerving, a lack of communication deprives other’s 
of the ability to meaningfully evaluate their positions and make decisions in their best 
interests. 

 
Rule 1.4 Communication 
 
(a)  A lawyer shall: 
 

(1)  promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required 
by these Rules.  

 
(2)  reasonably consult with the client about the means by which the client's 

objectives are to be accomplished;  
 
(3)  keep the client reasonably informed about the status of the matter;  
 
(4)  promptly comply with reasonable requests for information; and  
 
(5)  consult when the lawyer knows that the client expects assistance not 

permitted by the Rules of Professional Conduct or other law.  
 

(b)  A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 
 
 
An often overlooked aspect of the duty to communicate is the duty to make that 

communication meaningful.  In other words, a professional has the duty to make her 
communication understood by the recipient of the communication, a person who may not 
have the education, skill and experience to understand the common vernacular of those 
involved in workers’ compensation matters.  For that reason, sending a form letter filled 
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with specific industry terms and/or paragraphs of long-forgotten Latin phrases may not 
meet that obligation. 

 
Another ethical obligation that falls under the umbrella of competence is being 

efficient. 
 

ADJUSTER’S CODE 
 

8. To work for economy in expense and render equitable bills. 
 

LAWYER’S CODE 
 
Rule 3.2 Expediting Litigiation 
 
A lawyer shall make reasonable efforts to expedite litigation consistent with the interests 
of the client. 
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Compassion 
 

We should remember that, in all of our interactions, we are dealing with people, 
all of whom are fragile in some way or another.  As a result, a truly ethical profession 
tempers knowledge with compassion and skill with kindness.  Or, to put it more plainly, 
it is both ethical (and right) to not press every advantage and to be provide better service 
than the other person might “deserve.” 
 

ADJUSTER’S CODE 
 
11. To work in harmony with one another and with our clients so as to foster cordial 

relationships among ourselves and with the insurance fraternity. 
 

LAWYER’S CODE 
 

Rule 1.3 Diligence 
 
A lawyer shall act with reasonable diligence and promptness in representing a client. 
 
[1]  A lawyer should pursue a matter on behalf of a client despite opposition, 
obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical 
measures are required to vindicate a client's cause or endeavor. A lawyer must also act 
with commitment and dedication to the interests of the client and with zeal in advocacy 
upon the client's behalf. A lawyer is not bound, however, to press for every advantage 
that might be realized for a client. For example, a lawyer may have authority to 
exercise professional discretion in determining the means by which a matter should be 
pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require 
the use of offensive tactics or preclude the treating of all persons involved in the legal 
process with courtesy and respect. 
 

If at all possible, and if consistent with the best interests of the principle, a 
professional should seek a mutually beneficial resolution to a workers’ compensation 
matter.  And more often than not, mutual benefit is to the advantage of everyone 
involved. 

 
For one, a resolution that is lopsided and heavily-weighted in favor of one party is 

more likely to be revisited or challenged at a later date by the “losing” party.  Secondly, 
even if the other party comes to accept the resolution, the other professionals involved in 
the resolution are unlikely to “forgive and forget” so easily.  As a result, any residual ill-
feeling or suspicion is likely to carry over into future engagements. 

 
In that same vein of “fostering harmony,” an ethical professional not only avoids 

unnecessary conflict and strife, but goes out of his way to be kind to others.  That 
kindness can take the form of pleasant words of encouragement and praise.  It can also 
take the form of being considerate of others, such as scheduling meetings and deadlines 
at times and places convenient to all parties. 
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In addition to be just being the right way to be, exhibiting kindness can be 
tremendously effective in resolving disputes.  It can go a long way to bridge the gap in 
common interests between the parties involved.  In fact, it can sometimes be the strongest 
“weapon” that a professional has to further her interests.  As the old saying goes, “It’s 
often better to be kind than right.” 


