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TTD Benefits 
 

Tyson Foods, Inc. v. Jose Turcios, 2015 Ark. App. 647, November 12, 2015. 

 

 The claimant fell at work in August 2013 and again in October 2013 sustaining right knee 

injuries. The claimant reported the August fall but kept working until the October fall. The 

October fall was more severe; the claimant reported that he heard a loud popping sound and felt 

severe pain. The claimant was diagnosed with an ACL tear and a meniscus tear. The respondent 

accepted the meniscal injury but denied medical treatment for the ACL injury. The claimant 

returned to work on light duty in the mail room on March 11, 2014. He worked sporadically until 

he was terminated for accumulating too many points by calling in sick, or no call/ no show. The 

Full Commission awarded medical treatment for the ACL injury as well as TTD benefits from 

March 6, 2014 until a date yet to be determined. The Court of Appeals affirmed the Full 

Commission’s award of medical treatment for the ACL injury, stating substantial evidence 

supported the decision.  

 

 As for the TTD award, the Court of Appeals reviewed two statutes: Ark. Code Ann. §11-

9-521(a) and Ark. Code Ann. §11-9-526. Ark. Code Ann. §11-9-521(a) states the general rule 

governing TTD for scheduled injuries, that TTD benefits are due “during the healing period or 

until the employee returns to work, whichever occurs first.” Ark. Code Ann. §11-9-526 states the 

rule governing situations where an employee refuses work: “he or she shall not be entitled to any 

compensation during the continuance of the refusal” unless the refusal is “justifiable.” 

 

 The Full Commission, awarded TTD benefits, citing Pyles v. Triple F. Feeds of Texas, 

270 Ark. 729, for the proposition that as the claimant was unable to perform “remunerate labor 

with reasonable consistency and without pain and discomfort, his temporary disability is deemed 

total.” The Court of Appeals disagreed, and cited a line of cases that state that after the claimant 

is released to return to work, even if he remains in his healing period, he is no longer 

incapacitated from earning wages and does not qualify for TTD. The Court of Appeals compares 

Robertson v. Pork Grp., Inc., 2011 Ark. App. 448 and Roark v. Pocahontas Nursing & Rehab., 

95 Ark. App. 176 with Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146. The Court of 

Appeals notes that Ark. Code Ann. §11-9-521 does not define when an employee returns to work 

for purposes of the statute and TTD benefits. See Farmers Coop. v. Biles, 77 Ark. App.1.  

 

 The Court of Appeals also notes the cases where an employee was fired for misconduct 

or absenteeism unrelated to the injury, rendering the claimant ineligible for TTD benefits 

because the claimant would be employed but for the dismissal for cause. The Court notes that 

there is case law holding that some dismissal situations amount to a refusal of work, See 

Robertson v. Pork Grp., Inc. 2011 Ark. App. 448 (refusal) versus Tyson Poultry Inc. v. Narvaiz, 

2012 Ark. 118 (not a refusal.) 

 

 The Court of Appeals remanded this case back to the Full Commission: “to provide us a 

more detailed explanation on how it decided to award TTD benefits to Turcios after Dr. Sites had 



released him to light duty work in Tyson’s mail room.” The Court of Appeals reasoning for a 

remand, versus the Court of Appeals resolving the conflicting case law itself, is that “the 

Commission did not make factual findings and legal conclusions with sufficient detail and 

particularity to allow [the Court] to decide whether its decision is in accordance with the law.” 

Parker v. Advanced Portable X-Ray, LLC, 2014 Ark. App. 11. The Court of Appeals stated: “It is 

unclear whether the Commission determined that Turcios remained in his healing period or 

started a new healing period, whether he suffered a total incapacity to earn a meaningful wage, 

whether Turcios “returned to work” within the meaning of section 521, whether Turcios 

absenteeism was related to his compensable knee injury or an unrelated medical issue, and 

whether Turcio’s alleged violations of Tyson’s attendance policy did or did not affect his TTD 

eligibility under section 526. 

 

 

Brain Injury- Burden of Proof 
 

Myers v. City of Rockport, 2015 Ark. App. 710, December 16, 2015. 

 

 This case is interesting because it generated a dissenting opinion. The claimant, a police 

officer was involved in a bad motor vehicle accident. He had a shoulder injury and made a claim 

for a brain injury. The Full Commission, affirmed by the Court of Appeals, denied the brain 

injury, stating that neuropsychological testing alone could not establish a brain injury. The Full 

Commission, again affirmed by the Court of Appeals, also denied permanent and total disability 

benefits in favor of a 30% wage-loss-disability award. 

 

 The dissent at the Court of Appeals stated that if the evaluation had stopped after the 

neuropsychological testing, the evidence of record would be insufficient to support a brain 

injury. However, the dissent cites an MRI which showed “a very small focus of high signal 

within the deep white matter at the right frontal lobe felt to represent a small focus of gliosis 

scarring.” The dissent argues that the MRI is objective evidence of injury to the claimant’s brain 

and it was presented. The dissent states that the record shows that the claimant sustained a 

compensable brain injury. No contrary evidence exists to explain the MRI results or the 

neuropsychologist’s findings. “While the Commission is not required to accept even 

uncontroverted evidence, it may not arbitrarily disregard it either.” Edens v. Superior Marble & 

Glass, 364 Ark. 487. The dissent argues that the Commission raised the bar to make the standard 

of proof an absolute medical certainty rather than reasonable medical certainty, a standard that 

effectively makes it impossible to prove a compensable injury. 

 

Procedure-Additional Evidence 
 

Get Rid of It Ark. v. Graham, 2016 Ark. App. 88, February 10, 2016. 

 

 There are two procedural questions involved in this case. First, at the hearing before the 

Administrative Law Judge, the claimant proffered a medical report relating treatment beginning 

July 9, 2014 with Reinhart Family Healthcare for knee pain and balance problems.  The 

respondents objected because the report was submitted only three days before the hearing, thus, 

violating the prehearing order for a “seven day cutoff.”   



 

 The ALJ reserved her ruling on the submission of the medical evidence.  The claimant 

testified at the hearing about his knee pain, weakness and balance issues and that there had been 

no new injuries to the knee.  In a November 25, 2014 decision, the ALJ allowed the medical 

report into the record but denied the claimant’s claim for additional medical treatment.  This was 

based on the medical report only showing that Dr. Reinhart had injected the knee but no further 

treatment was recommended and all the medical bills had been paid.  It was also noted that the 

claimant had not sought additional medical treatment for the knee at a prior 2013 hearing.  

 

 The claimant appealed, and raised a second procedural question by submitting a motion 

for introduction of additional evidence.  Attached to the motion were four medical reports 

obtained after the August 2014 hearing.  The motion reflected claimant’s treatment with Dr. 

Reinhart, all of which was rendered after the hearing.  The reports reflected Dr. Reinhart’s 

referral to Dr. Ken Martin, the arthroscopic knee surgery he underwent on January 2, 2015, and 

follow up on January 8, 2015.  The respondents objected stating the claimant hadn’t shown any 

valid reason why the reports should be allowed in the record.   

 

 The Commission allowed the reports as they did not exist at the time of the August 2014 

hearing.  Noting the claimant’s appeal for medical treatment and Dr. Martin’s reports, the 

Commission found the claimant had proved he was entitled to the additional medical treatment 

and that it was connected to the compensable injury.   

 

 The respondents appealed the Commission decision arguing that the Commission’s 

decision to allow evidence generated after the hearing with the ALJ and filing of briefs with the 

Commission deprived it of its constitutional rights and due process.  However, the respondents 

did not obtain a ruling on this argument.  As such it was not preserved for review.  It also was 

argued that the Commission acted outside its statutory authority and abused its discretion by 

allowing newly generated medical reports only three days before the hearing without a separate 

hearing on that issue as required by law.  The court reflected law that allows the Commission to 

remand to address the introduction of additional evidence, however, this is at the discretion of 

the Commission and not required by statute.  

 

 The Court stated: “A motion to present new evidence should be granted when the movant 

was diligent in presenting it and the evidence is relevant, not cumulative, and would change the 

result of the case.” St. Joseph’s Mercy Med. Ctr. v. Redmond, 2012 Ark. App. 7, at 10, 388 

S.W.3d 45,51; Long v. Wal-Mart Stores, Inc., 98 Ark. App. 70, 86, 250 S.W. 3d 263, 276 (2007) 

(citing Hargis Transp. v. Chesser, 87 Ark. App. 301, 190 S.W. 3d 309 (2004)). “The 

Commission should be more liberal, rather than more stringent, with the admission of evidence, 

and its decision will not be reversed absent a showing of abuse of discretion.” Coleman v. Pro 

Transp., Inc., 97 Ark. App. 338, 345 S.W. 3d 149, 154 (2007) (citing Bryant v. Staffmark, Inc., 

76 Ark. App. 64, 61 S.W. 3d 856 (2001)). 

 

 

Reasonably Necessary Medical Treatment 

 

Ark. Dep’t of Parks & Tourism v. Price, 2016 Ark. App. 109, February 17, 2016.   



 

 The appellants appealed the Commission’s decision that found the claimant was entitled 

to additional medical treatment by Dr. Bailey, including surgery, and additional TTD benefits 

from May 30, 2014, to a date to be determined.   

 

 The claimant sustained a compensable injury to his right shoulder in October of 2010.  

The claimant had a partial-thickness rotator cuff tear and an abnormality about the superior 

labrum.  He underwent physical therapy at the direction of Dr. Collins.  When his shoulder 

started to suffer from shoulder stiffness, he requested a change of physician to Dr. Kevin Rudder.  

He had several surgeries but while his range of motion improved he still suffered from continued 

pain.  The appellants requested an IME with Dr. Eric Gordon.  Dr. Gordon acknowledged that 

the claimant continued with pain and suggested that it might be related to instability in the distal 

clavicle.  However, he stated that the clamant’s symptoms did not warrant further treatment and 

did not see any need for restrictions. He gave the claimant a four percent rating to the body as a 

whole.  

 

 In January of 2014, the claimant visited his primary-care doctor for various issues as well 

as complaining about pain and instability in his right shoulder.  After several referrals he saw Dr. 

Mark Bailey.  After reviewing new x-rays and an MRI, Dr. Bailey found that the claimant’s 

clavicle was 1 to 1.5 inches shorter due to the prior surgeries.  He noted a good rotator cuff but 

there was a space between his acromion and prior distal-clavicle resection of about 2.5 inches.  

He noted scarring where skin and deltoid is stuck down in the distal clavicle resection.  He 

recommended another surgery to fit a bony allograft in order to reconstruct the distal end o f his 

clavicle and bring his shoulder back to length.  He also would reconstruct some ligaments and 

separate the claimant’s skin and deltoid from the underlying rotator cuff and bursal tissue.   

 

 Dr. Bailey wrote the appellants a letter explaining the recommended surgery and that it 

would decrease or eliminate the claimant’s pain and that it was directly related to the 

compensable injury and subsequent surgeries.  A few months later the claimant’s medical 

records were reviewed by request of the appellants by a orthopedic surgeon with the Medical 

Institute of America.  That report concluded that the recommended surgery was not medically 

appropriate and that there was no peer-reviewed studies that the treatment affects outcome.  

 

 The claimant pursued the surgery and additional TTD, and an attorney’s fee.  The ALJ 

found that the claimant had failed to prove that he was entitled to the additional medical 

treatment recommended by Dr. Bailey and additional TTD benefits.  The claimant appealed and 

the Commission reversed holding that the claimant was entitled to the surgery and additional 

TTD benefits from May 30, 2014, to a date yet to be determined.  

 

 On appeal the appellants argued that the surgery recommended by Dr. Bailey was not 

reasonable and necessary treatment for the claimant’s compensable injury.  This was based on 

Dr. Gordon’s IME report indicating that the claimant’s symptoms did not warrant further 

treatment and the medical reviewer concluded that the proposed surgery was not medically 

appropriate.  It was argued that based on this, the claimant did not meet his burden of proof.  

However, the Commission did not rely on these reports.  Dr. Gordon’s report was nearly a year 

old and the medical reviewer’s was very brief, did not include an actual exam and ignored facts 



in the record. It noted that the claimant’s condition was unusual and there would not be a large 

amount of medical literature on the surgery.  The court concluded there was substantial evidence 

supporting the Commission’s determination that the surgery was reasonable and necessary.   

 

 On the second point of appeal, it was contended that the Commission erred by finding 

that the claimant was entitled to the additional medical treatment by Dr. Bailey at their expense 

since Dr. Bailey was not the claimant’s authorized treating physician. They argued that section 

11-9-514(b) provides that treatment or services furnished by any physician other than the ones 

selected according to the statue, except emergency treatment, shall be a the claimant’s expense.  

The court agreed that the Commission did not address this issue, however, it noted that the issue 

was not raised before either the ALJ or the Commission.  In this case the prehearing order and 

the ALJ’s opinion indicate that the only issues were  regarding additional medical treatment, 

including Dr. Bailey’s proposed surgery, additional TTD and attorney’s fees.  The appellants 

never contended or objected to treatment by Dr. Bailey based on section 11-9-514.  Neither the 

ALJ or the Commission addressed section 11-9-514.  The court declined to address the merits of 

appellants’ argument regarding section 11-9-514 since the issue was not raised or ruled upon 

below.  The court affirmed this point on appeal.   

 

 On the issue of additional TTD the Court affirmed the Commission as well.  It noted the 

claimant’s testimony that he was unable to perform the light-duty work due to pain and 

instability in the shoulder, as well as Dr. Bailey’s report that noted a lack of function, pain and 

instability.          

 

Statute of Limitations 
 

La-Z-Boy Mfg., Inc. v. Bruner, 2016 Ark. App. 117, February 24, 2016. 

 

 The appellants appealed the Commission’s decision that the claimant’s bilateral carpal-

tunnel syndrome injury was compensable. The argument was that the Commission’s finding that 

the claim was not barred by the statute of limitations was error and not supported by substantial 

evidence. 

 

 With exceptions not relevant to the present case, a claim for compensation for disability 

on account of an injury shall be barred unless filed with the Commission within two years from 

the date of the compensable injury. Ark. Code Ann. §11-9-702(a)(1). The statute of limitations 

for gradual-onset injuries, such as carpal-tunnel syndrome, begins to run when the injury 

becomes apparent to the claimant. Pina v. Wal-Mart Stores, Inc., 91 Ark. Ap. 77, 84, 208 S.W. 

3d 236, 239-40 (2005). The claimant’s awareness that her injury is causally related to the 

working environment is not an element of the inquiry. Pina, 91 Ark. App. At 85, 208 S.W. 3d at 

240. 

 

 La-Z-Boy asserts on appeal that, in determining when a scheduled gradual-onset injury 

legally commences, the Commission applied the “manifestation” approach that the Court of 

Appeals has previously rejected as improper. La-Z-Boy further argues that the record “is flooded 

with evidence” that the claimant knew of, recognized, and was aware of her injury “for over 

three years prior to October 2013.” 



 

 Here, the parties agreed to litigate whether the claimant sustained a compensable injury in 

the form of bilateral carpal-tunnel syndrome “with symptoms manifesting on October 22, 2013.” 

The Court of Appeals found that there is no indication that the Commission used the 

manifestation approach rejected in Cottage Café, Inc. v. Collette, 94 Ark. App. 72, 76, 226 S.W. 

3d 27, 30 (2006). The points present in Collette: lost time from work, requirement for medical 

attention, and inability to perform the job were not present in this case. The Court of Appeals 

rejected La-Z-Boy’s argument that the Commission erred as a matter of law in applying an 

incorrect manifestation analysis. 

 

Aggravation 
 

J.B. Hunt v. Hollingsworth, 2016 Ark. App. 279, May 25, 2016. 

 

 On July 14, 2014, the claimant was driving a truck for J.B. Hunt when he was involved in 

a rollover accident. J.B. Hunt accepted the claim as compensable, but challenged whether the 

claimant was entitled to additional medical treatment in the form of surgery and also whether the 

claimant was entitled to TTD benefits pending the neck surgery and recovery. The Commission, 

affirming and adopting the opinion of an Administrative Law Judge, found that the claimant 

sustained a compensable aggravation injury and awarded medical treatment and TTD benefits. 

The Court of Appeals affirmed.  

 

 J.B. Hunt emphasized several pieces of evidence that detract from the claimant’s case for 

additional medical treatment. These include CT scan results at the initial emergence room visit 

that were read as chronic, rather than acute disc loss and spondylosis at C5-6 and C6-7. Also, 

there was Dr. Lewis’s follow-up visit where she suggested the claimant had an inappropriate 

pain response when she applied gentle feather-touch palpation to the cervical spine. But the 

claimant highlights the fact that before the accident he had never been prescribed medication or 

had an x-ray, and MRI or a myelogram for his neck. Dr. Know testified via deposition that the 

claimant’s accident was causing his symptoms and that he believed it relevant that the claimant 

had never seen a chiropractor or doctor for neck or arm pain in the past. Dr. Knox testified that 

the location where Dr. Lewis noted paravertebral spasm on July 22, 2014, was in the back of the 

neck in the area that Dr. Know believed the claimant to have a herniated disc. Dr. Knox stated 

that the results of the Spurling Maneuver in the claimant’s physical exam were supported by the 

results of the myelogram and consistent with his compalints of pain. 

 

 The Court of Appeals stated that the Commission’s decision is supported by substantial 

evidence. The Court found that there is a clear opinion, to a reasonable degree of medical 

certainty, by the claimant’s treating neurosurgeon of a causal connection. The doctor’s opinion is 

supported by objective findings, a myelogram. It is also supported by the positive Spurling 

Maneuver test and his evaluation of the claimant’s consistent complaints of pain and range-of-

motion limitations. Even Dr. Lewis, who believed the claimant had an exaggerated pain 

response, noted that he had muscle spasms in his neck. The Court of Appeals notes that the 

Arkansas Supreme Court has held that muscle spasms constitute objective findings under 

workers’ compensation statutes. See Cont’l Exp., Inc. v. Freeman, 339 Ark. 142, 146, 4 S.W. 3d 

124, 126 (1999).  



 

 As for the TTD benefits, the Court of Appeals affirms the Commission’s reliance on Dr. 

Knox’s opinion as it is unrebutted. 

 

Res Judicata 
 

Skinner v. Tango Transport, Inc., 2016 Ark. App. 304, June 1, 2016. 

 

 The claimant contends that the Commission erred in holding that he was not entitled to 

simultaneous payments of PPD benefits in a lump sum and accrued PTD benefits under the 

doctrines of law of the case and res judicata. He argues that the August 13, 2013 opinion, which 

was adopted by the Commission, specifically ordered simultaneous payments. He acknowledges 

that such an award would have been error; however he alleges that appellees failed to appeal that 

issue and are now barred from doing so.  

 

 Ordinarily, the doctrine of res judicata, either in the form of claim preclusion or issue 

preclusion, is applied based on a final judgment issued by a court. Craven v. Fulton Sanitation 

Serv., Inc., 361 Ark. 390, 206 S.W. 3d 842 (2005). However, the doctrine has also been applied 

to issues determined by final judgment or decree of an administrative agency. Id. Thus, even 

though the Commission is not a court, its awards are in the nature o fjudgments, and the doctrine 

of res judicata applies to its decisions. Perry v. Leisure Lodges, Inc., 19 Ark. App. 143, 718 S.W. 

2d 114 (1986). Furthermore, even in workers’ compensation cases, matters decided in aprior 

appeal are the law of the case and govern our actions in the present appeal to the extent that we 

would be bound by them even if we were now inclined to say that we were wrong in those 

decisions. White v. Gregg Agric. Enters., 72 Ark. App. 309, 37 S.W. 3d 649 (2001). 

 

 The Court of Appeals stated that the key to resolving the claimant’s arguments on appeal 

requires an interpretation of the August 23, 2013 opinion. The Court of Appeals disagrees with 

the claimant’s interpretation of that opinion. The Court of Appeals stated that the opinion did not 

specifically order Respondents No. 1 to simultaneously pay PPD and PTD benefits. To do so 

would necessarily require the ALJ to have found appellant 153% disabled in contravention of 

statutory authority. See Ark. Code Ann. §§11-9-501(b) and 519(a). However, the ALJ 

specifically found that appellant had sustained 53% anatomical impairment to the right foot and 

that the “evidence preponderates that he has been rendered permanently and totally disabled 

within the purview of the Arkansas Workers’ Compensation Act. Furthermore, a review of the 

record indicates that how the benefits were to be paid was not at issue during the first hearing. In 

fact, at the first hearing, appellant argued that he was entitled to PTD and alternatively PPD. 

Thus res judicata and law of the case do not dictate this case. 

 

Advance Payment of Compensation 
 

Skinner v. Tango Transport, Inc., 2016 Ark. App. 304, June 1, 2016. 

 

As above, the issue involves the timing of the payment of PPD and PTD benefits. The claimant 

contends that Respondents No. 1's payment of the PPD award of $23, 675.63 was not an advance 

payment of compensation pursuant to Ark. Code Ann. §11-9-807(a) that entitled Respondents 



No. 1 to a credit toward their maximum obligation for PTD benefits. Furthermore, appellant 

argues that the Commission erred in adopting the ALJ’s finding that Respondents No. 1 had 

made an advance payment of attorney’s fees in the sum of $7,145.55 on the lump sum PPD.  

 

 In  Death and Permanent Disability Trust Fund v. Legacy Insurance Services, 95 Ark. 

App. 189, 235 S.W. 3d 544 (2006) the Court of Appeals held that an insurance carrier was 

entitled to a credit for payments made toward a 29% permanent-anatomical impairment rating 

against its &75,000 maximum liability for PTD benefits. Here, the Court found, as above, 

appellant was not entitled to simultaneously receive both PPD and PTD, therefore, according to 

Legacy, Respondents No. 1 were entitled to advance payment credit for both the PPD and the 

attorney fee. 

 

Employment Services 
 

Wayne Holden & Co., Inc. v. Waggoner (Deceased), 2016 Ark. App. 309, June 8, 2016. 

 

 On November 26 2013, Waggoner clocked in at his usual time of 7:00 a.m. at the 

company office in Shreveport. He then left with his crew in a company truck to do work on gas 

lines. That work stopped early in the day because of rain. Waggoner and his crew returned to the 

Shreveport company office and clocked out around 11:00 am.m. After clocking out, Waggoner 

left the Shreveport office with two co-workers in a vehicle driven by another co-worker, 

Kendrick Blackmon. A distracted driver rear-ended Blackmon’s vehicle at a new stoplight on 

Highway 71 around 12:23 p.m. in Caddo Parrish, Louisiana, killing Waggoner. Testimony 

during the hearing revealed that it took around twenty-five or thirty minutes to reach Caddo 

Parrish from the company office in Shreveport, and about an hour or an hour and a half to reach 

Texarkana using Highway 71. The vehicle in which Waggoner was riding was Blackmon’s 

personal vehicle not a company-owned truck. The Court of Appeals stated that the Commission’s 

decision hinges on testimony about a $50 per diem the company’s Texarkana employees 

received. Waggoner’s partner testified that in the past Texarkana employees had been 

transported to Shreveport in a company van. When that practice discontinued, each Texarkana 

employee was given a $50 a day per diem, which most employees used a portion of for carpool 

gas. Waggoner did not have to turn in receipts to show how he spent the per diem money. A 

company superintendent testified that the Texarkana employees were never compensated for 

time riding in the van. He testified that the per diem money was “motel money.” The 

superintendent testified that he drives a company truck and has a company credit card he uses to 

buy fuel, and he still receives a per diem. A fellow passenger in Blackmon’s vehicle testified that 

they went by a convenience store before heading home to Texarkana. He testified that he was not 

“on the job” and was not being compensated for his drive time.  Two more co-workers, including 

Blackmon also gave consistent testimony about the use of per diem. 

 

 Based on the testimony, the ALJ and later the Commission, determined that daily travel is 

an inherent function of the contract work engaged in by Wayne Holden & Company employees 

in Shreveport, and that Wayne Holden & Company adequately compensated its employees for 

the cots of that daily travel through per diem, and found that the claimant was at least indirectly 

benefitting his employer at the time of the motor vehicle accident. No deviation was proved. The 

ALJ stated his awareness of prior findings of the Arkansas Supreme Court concluding that 



employee car-pooling to a remote work site, without more, is not sufficient in itself to bring the 

travel within the course and scope of the employment. See generally McCollum v. Rogers, 238 

Ark. 499, 382 S.W. 2d 892 (1964); O’Meara v. Beasley, 215 Ark. 655, 221 S.W. 2d 282 (1949); 

Cerrato v. McGeorge Contracting Co., 206 Ark. 1045, 178 S.W. 2d 247 (1944). On the other 

hand, the Arkansas Supreme Court has had no reservation in finding such travel work related 

where the employer furnishes the vehicle for travel to the work site. Blankenship Logging Co. v. 

Brown, 212 Ark. 871; 208 S.W. 2d 778 (1948), Hunter v. Summervill, 205 Ark. 463, 169 S.W. 

2d 579 (1943). 

 

 When the injury occurs outside of the time-and-space boundaries of employment, our 

supreme court has said that the critical determination to be made is whether the workers’ 

compensation claimant was directly or indirectly advancing the interests of the employer at hte 

time of the injury. Moncus v. Billingsley Logging and Am. Ins. Co., 366 Ark. 383, 235 S.W. 3d 

877 (2006). So the “going and coming” rule is best viewed as an analytical tool to be used in 

making this determination; however, the “going and coming” rule yields to a fact-based 

“preeminent consideration”: whether the claimant was directly or indirectly advancing the 

interests of the employer at the time of the injury. Id. 

 

 The Court of Appeals reversed the Commission stating that substantial evidence did not 

support the Commission’s conclusion that travel was an “inherent part of Waggoner’s job. 

Waggoner was assigned to work at the Shreveport office. There was a fixed location for him to 

clock in and clock out of every day. From that fixed location in Shreveport he would travel to 

various job sites. Waggoner was not a traveling employee, as he had a fixed place of 

employment. 

 

 The Court also looks at the furnishing transportation exception to the going and coming 

rule. The Court held that Waggoner was in a private vehicle. There was no evidence that the 

employer had a contractual obligation to provide transportation. 

 

 As for the per diem, the Court simply disagreed with the Commission’s conclusion that it 

was intended to compensate for gas and travel time. 

 

 In conclusion, the Court stated: “ We reverse the Commission’s award of benefits 

because there is no substantial evidence that Waggoner was directly or indirectly advancing his 

employer’s interest when he was fatally injured. He was not performing a special work-related 

task when the accident occurred. Nor had the employer explicitly or implicitly agreed to furnish 

transportation for Waggoner or agreed that travel to and from work was part of the employment 

services it had hired Waggoner to perform. His commute, however he chose to accomplish it 

(like carpooling), was not done within the course of employment for purposes of workers’ 

compensation law. Waggoner was no longer advancing his employer’s interests once he had 

finished work, clocked out, and left his fixed place of employment to go home. 

 

 

Mental Injury 
 

Arkansas Code Annotated Section 11-9-113 states: 



 

(a)(1) A mental injury or illness is not a compensable injury unless it is caused by physical injury 

to the employee’s body, and shall not be considered an injury arising out of and in the course of 

employment or compensable unless it is demonstrated by a preponderance of the evidence; 

provided however, that this physical injury limitation shall not apply to any victim of a crime of 

violence. 

(2) No mental injury or illness under this section shall be compensable unless it is also diagnosed 

by a licensed psychiatrist or psychologist and unless the diagnosis of the condition meets the 

criteria established in the most current issue of the Diagnostic and Statistical Manual of Mental 

Disorders. 

 

 The Court states that it is undisputed that the claimant suffered a compensable physical 

injury to her back, and Dr. Childers, a licensed psychologist, stated in a not to Dr. Regina 

Thurman on October 23, 2014, that the claimant appeared to be experiencing depression and 

anxiety. The issue on appeal is whether the diagnosis meets the established criteria for 

depression in the most current issue of the DSM. The Court of Appeals found that it did not. 

 

 In its decision awarding the claimant benefits, the Commission found: 

 

Dr. Childers reported on October 14, 2014 that the claimant was suffering symptoms which 

included increased crying, fatigue, insomnia, and social withdrawal. The Diagnostic and 

Statistical Manual of Mental Disorders, Fifth Edition, p. 160, lists the diagnostic criteria for 

Major Depressive Disorder. At least five or more symptoms must be present during a two-week 

period, including 1. Depressed mood most of the day; 2. Markedly diminished interest or 

pleasure in all, or almost all, activities most of the day; 4. Insomnia or hypersomnia nearly every 

day; 6 Fatigue of loss of energy nearly every day; and 8. Dimished ability to think or condentrate 

nearly every day. The evidence in the present matter, based on the medical records, Dr. Childers’ 

reports, and the claimant’s testimony, demonstrates that Dr. Childers’ diagnosis of depression 

meets the criteria in the DSM-5. 

 

 Reviewing Dr. Childers’s notes of October 14, 2014, the Court of appeals found that the 

finding of a depressed mood is arguably supported by the notations was crying more, was 

socially withdrawn, and did not get dressed three or four days per week; the finding of markedly 

diminished interest or pleasure in all, or almost all, activities is arguably supported by the finding 

that she was socially withdrawn; the finding of insomnia or hypersomnia is supported by Dr. 

Childers’s findings that the claimant wanted to sleep, but was in fac only sleeping one to two 

hours due to her pain; and the finding of fatigue or loss of energy is supported by Dr. Childers’s 

specific finding that the claimant was fatigued and had low energy. However, non of Dr. 

Childers’s findings provide a foundation for the Commission’s finding that she had a diminished 

ability to think or concentrate. Additionally, the Court found that there is no time frame in Dr. 

Childers’s notes to indicated that these symptoms all occurred within the same two-week period 

as required by the DSM, and there is nothing to indicate the frequency of the symptoms, i.e., 

most of the day or nearly every day, also required by the DSM. Because the supporting medical 

evidence does not meet the established criteria for depression in accordance with the DSM-5, the 

Court of Appeals reversed the Commission, holding that the claimant did not meet her burden of 

proving a compensable mental injury under the workers’ compensation statutes. 


